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IS THERE LIFE AFTER TRINKO AND CREDIT 
SUISSE?: THE ROLE OF ANTITRUST IN REG- 
ULATED INDUSTRIES 


TUESDAY, JUNE 15, 2010 

House of Representatives, 

Subcommittee on Courts and 

Competition Policy 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:21 a.m., in 
room 2237, Rayburn House Office Building, the Honorable Henry 
C. “Hank” Johnson, Jr. (Chairman of the Subcommittee) presiding. 

Present: Representatives Johnson, Conyers, Quigley, Polls, Coble, 
Chaffetz, and Goodlatte. 

Staff present: (Majority) Anant Raut, Counsel; Rosalind Jackson, 
Professional Staff Member; (Minority) Stewart Jeffries, Counsel; 
and Tim Cook, Staff Assistant. 

Mr. Johnson. This hearing of the Committee on the Judiciary 
Subcommittee on Courts and Competition Policy will now come to 
order. Without objection, the Chair is authorized to declare a re- 
cess. 

Today’s hearing is the latest in the series of hearings I call, “An 
Antitrust System for the 21st Century.” I have initiated these hear- 
ings to consider some of the issues raised by the bipartisan Anti- 
trust Modernization Commission created by the Judiciary Com- 
mittee. 

The question before us today is this: Did the Supreme Court’s de- 
cision in the Trinko and Credit Suisse cases sound the death knell 
for antitrust enforcement in regulated industries? In the 100-plus 
years since the antitrust laws were enacted they have coexisted 
with other types of regulations. 

The reason Congress wrote both is that different types of laws 
provide different types of protection for consumers. Antitrust has 
always been concerned with promoting competition; when busi- 
nesses compete consumers win. But regulators may have other con- 
cerns, such as safety or policy goals other than fair competition. 

In some cases the antitrust laws may be in tension with other 
regulations. In rare instances, following one law might result in the 
violation of an antitrust duty. 

In a few of these cases Congress has expressly created exemp- 
tions from the antitrust laws. In others, courts have implied an im- 

( 1 ) 
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munity, as is the case with certain rights under labor and employ- 
ment law. 

Traditionally, such implied immunities have been narrow in 
scope because the courts have assumed that, unless Congress has 
said so explicitly, it intends for all laws that it passes to coexist. 
But in Trinko and Credit Suisse the Supreme Court appears to 
have abandoned this traditional perspective. In a most unjudicial 
way the Court went beyond ruling on the facts at hand and took 
a skeptical approach to the antitrust laws and the competence of 
our Federal judges and juries in applying them. 

As a Member of Congress and as the Chairman of the Sub- 
committee on Courts and Competition Policy, I find this to be offen- 
sive. Our Federal courts and juries handle complex matters all the 
time, and if the judges of the Supreme Court believe our system 
is not up to the task they should make suggestions for improving 
the system, not take swipes at it in their opinions. 

The past century has been one of growth and innovation, and 
time and again the courts have proven well capable of adjusting 
and refining the antitrust laws to reign in excess and ensure that 
antitrust rules are fair, efficient, and predictable. As a result, our 
antitrust laws police business excesses but do not hamper legiti- 
mate innovation. That is an approach I support, but it is one that 
the Supreme Court appears to have inexplicably cast aside in these 
cases. 

In a few short years the effect of those decisions has been dev- 
astating. Instead of the default being that the antitrust laws apply, 
Trinko and Credit Suisse have been cited to dismiss antitrust cases 
in the securities and telecom industries before they can even be 
tried on their merits, nor is there anything that limits these deci- 
sions to their respective industries. Under Trinko, will courts start 
looking skeptically at all antitrust claims? 

I am also concerned by what appears to be a trend of the Su- 
preme Court legislating from the bench. As a former judge I take 
the role of the court very seriously, and I also respect its limits. 
The regulatory laws in both Trinko and Credit Suisse contain sav- 
ings clauses that Congress has specifically written-in in order to 
ensure that antitrust law was not displaced by regulation, yet that 
is exactly what happened. 

As Justice Thomas wrote in a scathing decent in Credit Suisse, 
“The regulatory statutes explicitly say the very remedies the Court 
hopes to be impliedly precluded.” It is not every day that I agree 
with Justice Thomas, but on this one I do. 

The role of the courts is to interpret the law, not to rewrite the 
law or usurp the role of Congress in setting economic policy for this 
Nation. If these cases were correctly decided, what more does Con- 
gress have to do to keep the antitrust laws in effect? 

I will now recognize my colleague, Howard Coble, the distin- 
guished Ranking Member of the Subcommittee, for his opening re- 
marks. 

Mr. Coble. Thank you, Mr. Chairman. Thank you for calling this 
hearing of the Courts and Competition Policy Subcommittee. 

Today’s hearing could have profound implications for the jurisdic- 
tion of this Subcommittee. It deals with two Supreme Court cases 
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that you mentioned that, if the critics are correct, could severely 
limit the reach of antitrust laws in regulated industries. 

I am of two minds on today’s hearing, Mr. Chairman. On the one 
hand, I am an avid supporter of our Federal antitrust laws. They 
are critical to ensuring that customers receive the benefits of com- 
petition, namely lower prices and greater choices. So, to the extent 
that these decisions can be read as a blanket exemption from the 
antitrust laws, I am skeptical of their reach. 

On the other hand, I am wary of overregulating businesses, or 
what is worse, giving businesses conflicting regulatory demands; to 
the extent that these decisions can be read as merely clarifying the 
regulatory burden borne by businesses, I am supportive. 

The fact that these decisions can be read two different ways real- 
ly complicates matters, it seems to me. For example, is Trinko 
merely a limit on the extent that antitrust law can compel a dial- 
up firm to deal with its rivals, or is it a blanket antitrust exemp- 
tion for the telecommunications industry despite an antitrust sav- 
ings clause in the 1996 Telecommunications Act? 

These are very complicated and weighty issues, as we all know, 
in antitrust law, and I am pleased that we have such a diverse 
panel of experts to assist us in understanding the reach of these 
decisions. These questions are hardly just academic. 

Currently, members of both the House and Senate are meeting 
to reconcile the financial services regulatory bill. Those versions of 
that legislation contain antitrust savings clauses. Depending on 
what we learn here today we may need to revisit that language to 
ensure that courts will honor congressional intent with respect to 
the role that antitrust will play in the financial services industry 
going forward. 

With that, Mr. Chairman, I look forward to hearing from our wit- 
nesses on this important topic and I yield back the balance of my 
time. 

Mr. Johnson. Thank you, Mr. Coble. 

I now recognize John Conyers, a distinguished Member of the 
Subcommittee and the Chairman of the full Committee on Judici- 
ary. 

Mr. Conyers. Thank you. Chairman Johnson, and Howard 
Coble, and my other colleagues here. This is an important hearing 
in many respects and unusual. The part that makes it so unusual 
for me is we have attorney John Thorne, who argued the Trinko 
case, as a witness. 

We are very honored to have you here. 

Mr. Thorne. I argued the case in the Second Circuit, where we 
lost, however, and left it to my colleague to argue successfully in 
the Supreme Court. 

Mr. Conyers. Yes, but you were assisting those that argued it 
in the Supreme Court, where you did a lot better, and we thank 
you for coming here today, because we look forward to your anal- 
ysis and experience in this matter. 

As both the Chairman and Howard Coble have suggested, this is 
a hugely important matter, and this Committee in the judiciary is 
very important. One way to look at it is that we are caught be- 
tween Thurgood Marshall’s calling antitrust laws “the Magna 
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Carta of free enterprise” and the fact that the courts are implying 
that antitrust is more subordinated to other regulatory concerns. 

And Thorne goes even as far as to say that — well, he goes further 
than anybody else: “The result in Trinko did not depend on regu- 
latory context.” 

And so there is a pattern and direction that has been determined 
by the courts that I think we don’t disagree on, and the question 

is, is antitrust just a good law and look, we have got the Sherman 
and Clayton Acts, and then Rodino — the Hart-Scott-Rodino — came 
in even later. So what the Committee is asking is, what direction 
are we going in and what direction ought we go in? 

Now, I would like to describe my take on what the relationship 
of the three branches of government are, because sure, the Court 
takes swipes at legislation, but we take swipes at the Court all the 
time. We don’t do so badly ourselves. 

Matter of fact, we can take out a Court decision if we want to, 
and they can find unconstitutional or some other problem of our 
legislation. And, of course, that is the genius with the system, isn’t 

it, that we have three branches coequal? 

And there are always these tugs of war and differing interpreta- 
tions that are going on, and so I am anxious to hear from the wit- 
nesses. I will put my statement — the rest of my statement — in the 
record. And thank you for calling this hearing. 

[The prepared statement of Mr. Conyers follows:] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 
IN Congress from the State of Michigan, Chairman, Committee on the Judi- 
ciary, AND Member, Subcommittee on Courts and Competition Policy 


Statement of the Honorable John Conyers, Jr. 
for a hearing on 

“Is There Life After Trinko and Credit Suisse?: 
The Role of Antitrust in Regulated Industries” 

before the Subcommittee on 
Courts and Competition Policy 
of the Committee on the Judiciary 

Tuesday, June 15, 2010, at 10:15 a.m. 

2237 Rayburn House Office Building 


Thank you Chainnan Johnson for convening this 
hearing today. I look forward to discussing with our 
distinguished witnesses what we can do to strengthen our 
antitrust laws and ensure that competition in our nation 
is free, strong and fair. 

In 1972, Justice Thurgood Marshall described the 
federal antitrust laws as “the Magna Carta of the free 
enterprise system.” ^ 


‘United States v. Topco Associates, 405 US 596 (1972) (holding that the members of a 
grocery cooperative violated the antitrust laws when they divided up ten-itories). 
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In recent years, however, our Magna Carta is starting 
to look a bit worse for wear. 

The Bush Ad mi nistration’s failure to carry out 
meaningful antitrust enforcement is well known. As the 
New York Times explained last year “As a result of the 
Bush administration's interpretation of antitrust laws, the 
enforcement pipeline for major monopoly cases — 
which can take years for prosecutors to develop — is 
thin. During the Bush administration, the Justice 
Department did not file a single case against a dominant 
firm for violating the antimonopoly law.”^ 

In addition, the Courts also appear overly hostile to 
cases seeking to hold businesses accountable for illegal 
and anticompetitive acts. One recent study of antitrust 
cases over the past 10 years found that - quote - 
“plaintiffs almost never win” - and determined that 22 1 
out of 222 “rule of reason” cases were decided in the 
defendant’s favor.^ 

In March 2008, former Deputy Assistant Attorney 


'Labaton, Obama Takes Tougher Antitrust Line, New York Times, May 1 1 , 2009. 

^CaiTier, The Rule of Reason: An Empirical Update for the 2P' Century. George Mason 
Law Review, Vol. 16, No. 827, 2009. 


2 
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General in the DOJ Antitrust Division William Kolasky 
observed that the outlook for antitrust cases in the 
Supreme Court has been especially bleak. Mr. Kolasky 
wrote “Our Supreme Court, especially under the 
leadership of Chief Justice John Roberts, seems equally 
intent on cutting back on private enforcement. It has 
been more than fifteen years since the Supreme Court 
last decided an antitrust case in favor of a plaintiff. Over 
this fifteen-year period, [private] plaintiffs have gone 
O-for-16, with not a single plaintiff winning an antitrust 
case in the Supreme Court since the first George Bush 
was president.”'* 

While I do think the plaintiffs may have notched a 
victory or two since this was written, the larger point 
stands - our federal courts have become more and more 
inhospitable to those who would assert their rights under 
antitrust. 


Which brings us to the subject of our hearing today. 
In the Trinko and Credit Suisse cases, the Supreme Court 
held that antitrust claims will almost never be available 


‘‘Kolasky, Reinvigorating Antitrust in the United States: A Proposal, 22 Antitrust 85 

( 2008 ). 
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in cases involving regulated industry. Even worse, the 
Court in this cases seemed to go out of its way to 
criticize our antitrust laws - arguing that antitrust often 
does more harm than good and that courts and juries are 
especially prone to getting antitrust cases wrong. 
According to the Roberts Court, these arguments suggest 
that antitrust cases should be looked at with great 
skepticism. We have come quite a ways from the days 
of Justice Marshall and the “Magna Carta of free 
enterprise.” 

Well, I side with Justice Marshall on this one. I 
think we must do all we can to strengthen antitrust 
enforcement, and to ensure that the Sherman Act is given 
a fair hearing in the courts. Both government enforcers 
and private litigants need strong antitrust laws to ensure 
that our corporate leaders compete fairly and honestly. 

With those concerns in mind, I have three questions 
I hope our witnesses will address: 

First , the Trinko and Credit Suisse cases both 
involved regulated industries but I worry that the 
Roberts court’s hostility to antitrust will continue and the 
rollback will reach unregulated businesses as well. Do 
you think that the approach of Trinko and Credit Suisse 


4 



9 


are limited to regulated industry or is there a broader 
threat here? 

Second , what does it take for an industry to be 
considered “regulated” in the eyes of this Court? 
Virtually all business in the United States is subject to 
some regulation. Does it matter if specific regulations 
actually address the conduct being challenged? Or does 
the mere possibility of regulation suffice? Does state 
regulation block antitrust, or only federal? 

Third , can you suggest any changes to federal law 
that would ensure that the values of antitrust and fair 
competition are given greater weight by the Courts? 
What next steps - if any - would you recommend we 
take? 

Thank you very much I look forward to your 
testimony and our discussion this afternoon. 


5 


Mr. Johnson. I thank you, Mr. Chairman, for your statement. 

And are there any other statements? 

I am now pleased to introduce the witnesses for today’s hearing. 
Let the record show that there was no affirmative response to my 
last question. 

Our first witness is Howard Shelanski, Deputy Director of Anti- 
trust for the Bureau of Economics at the Federal Trade Commis- 
sion. Mr. Shelanski is also a former Supreme Court clerk for Jus- 
tice Antonin Scalia. 
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Our next witness is Mr. John Thorne, Senior Vice President for 
Verizon Communications. Mr. Thorne successfully argued the 
Trinko case before the Second Circuit in 2004. 

Next we have Professor Mark Lemley, from Stanford University 
School of Law. 

Finally, we have Dr. Mark Cooper, Director of Research for the 
Consumer Federation of America. 

Thank you all for your willingness to participate in today’s hear- 
ing. Without objection, your written statement will be placed into 
the record, and we would ask that you limit your oral remarks to 
5 minutes. 

You will note that we have a lighting system on the table that 
starts with the green light. After 4 minutes it turns yellow, then 
red at 5 minutes. 

After each witness has presented his or her testimony Sub- 
committee Members will be permitted to ask questions subject to 
the 5-minute rule. 

Mr. Shelanski, will you begin your testimony? 

TESTIMONY OF HOWARD A. SHELANSKI, DEPUTY DIRECTOR 

FOR ANTITRUST IN THE BUREAU OF ECONOMICS, FEDERAL 

TRADE COMMISSION, WASHINGTON, DC 

Mr. Shelanski. Chairman Johnson, Ranking Member Coble, and 
Members of the Subcommittee, thank you for the opportunity to ap- 
pear before you today. I am Howard Shelanski, deputy director for 
antitrust in the FTC’s Bureau of Economics. 

The written statement we have already submitted represents the 
views of the Commission. My oral testimony is my own and does 
not necessarily reflect the views of the Commission or any commis- 
sioner. 

I would like to make two points in this statement: First, the Su- 
preme Court’s decisions in Credit Suisse and Trinko make it more 
difficult for antitrust law to play the important role it has long 
played in regulated sectors of the American economy. Second, the 
cost-benefit reasoning that led the Supreme Court to reject the pri- 
vate suits at issue in Credit Suisse and Trinko does not apply to 
public enforcement acts. Even if one assumes that those cases 
strike the correct balance in private suits, they should not be inter- 
preted to block public cases where the Federal antitrust agencies 
find that antitrust enforcement would yield additional benefits for 
American consumers. 

Before the 2004 Trinko decision public agencies and private 
plaintiffs have long enforced antitrust law in a variety of regulated 
settings. Those cases range from enforcement against collective re- 
fusals to deal in the securities industry to refusals to interconnect 
with rivals in the electricity and telecommunications markets. The 
most dramatic example, of course, is the government’s 1973 suit 
against AT&T that culminated in the breakup of the bell system 
and to thwart competition in lower long-distance calling rates to 
American consumers. 

But cases show that antitrust laws have played an important 
complimentary role to regulation. It can reach conduct that regula- 
tion did not anticipate, filling gaps left by agency rules, and often 
protect competition and innovation in a more targeted, less burden- 
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some way than rules do. This is the role that antitrust, particularly 
public enforcement of antitrust, should be able to continue to play 
in the future, but which it may be impeded by Credit Suisse and 
Trinko. 

Antitrust enforcement was not, of course, unlimited in regulated 
industries. The Supreme Court has long held that antitrust en- 
forcement could not occur when it directly conflicts with regulation, 
but Credit Suisse and Trinko marks a significant change from that 
earlier doctrine. 

Credit Suisse extended the definition of conflicts by blocking from 
antitrust claims that involve conducts not regulated by securities 
law, and it could only conflict with regulations through judicial 
error. The result could be gaps in enforcement when neither anti- 
trust nor regulation can reach harmful conduct. 

Trinko can be read to make it harder to bring antitrust claims 
against firms, since competitive conduct is subject to regulated — 
regulatory oversight, even when Congress has included a savings 
clause that expressly preserves the simultaneous operation of anti- 
trust and regulation. In some instances this might make sense. For 
example, in the specific context where an agency actively admin- 
isters a rule whose standard for the competitive conduct at issue 
is more demanding on the defendant than antitrust laws. In such 
cases the courts are right to ask whether the marginal gains from 
antitrust enforcement outweigh the potential costs. 

Our concern is that Trinko could be read more broadly by the 
lower courts and block antitrust claims even when regulation does 
not directly or effectively address unfair methods of competition. 
Had the Supreme Court made clear that to preclude antitrust 
claims a regulatory structure must, like the one at issue in Trinko, 
be directly relevant to the conduct at issue, be more demanding 
than antitrust law, and be actively administered, one might worry 
less about harmful side effects of that ruling. 

The risk for public enforcement agencies is that, given the Trinko 
Court’s emphasis on the potential costs of antitrust, lower courts 
will block public antitrust cases where the regulatory scheme falls 
well short of the FCC’s implementation of the 1996 act’s competi- 
tive access provisions. 

Why did the Court rule as it did in Credit Suisse and Trinko? 
Phrased broadly, the Court’s concern was that antitrust is always 
costly, and in the presence of regulation is likely to have little addi- 
tional benefit for competition. 

If that cost-benefit calculation for the kinds of private suits at 
issue in Credit Suisse and Trinko, they differ greatly for public en- 
forcement acts. A public agency’s incentives are very different from 
those of private plaintiffs. 

The FTC does not collect revenue or otherwise materially benefit 
from successful competition enforcement. The government has no 
incentive to use antitrust law or the Federal Trade Commission Act 
against a regulated firm unless doing so can yield benefits beyond 
those the market already gets through regulation. 

The Federal antitrust agencies, therefore, have more incentive 
and obligation than private plaintiffs do to assess the potential cost 
of an antitrust case, to evaluate whether antitrust enforcement can 
provide benefits not provided by regulation, and to balance the two 
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in the public interest. As a result, public enforcement is more likely 
than private litigation to avoid claims that would be prone to judi- 
cial errors, that will interfere with regulation, or that will fail to 
yield net benefits over regulation. 

We therefore think it would be good policy for Congress to clarify 
that neither Credit Suisse nor Trinko prevents public antitrust 
agencies from acting when they conclude that anticompetitive con- 
duct would otherwise escape effective regulatory scrutiny. 

Thank you again for allowing me to appear today. I would be 
happy to answer any questions you may have. 

[The prepared statement of Mr. Shelanski follows:] 

Prepared Statement of Howard A. Shelanski 


Is There Life After Trinko and Credit Suisse"! 
The Role of Antitrust in Regulated Industries 


Prepared Statement of 
The Federal Trade Commission 


Before the 

United State House of Representatives 
Committee on the Judiciary 
Subcommittee on Courts and Competition Policy 


Washington, D.C. 
June 15, 2010 



13 


Chairman Johnson, Ranking Member Coble, and members of the Subcommittee, 1 
am Howard Shelanski, Deputy Director for Antitrust in the Bureau of Economics at the 
Federal Trade Commission (“FTC” or “Commission”). ' Thank you for inviting the 
Commission to present its views on how the Supreme Court’s decisions in Verizon v. 
Trinko^ and Credit Suisse v. Billing^ could affect public enforcement of the antitrust laws 
in regulated industries. 

We would like to make two points in this statement. First, the combined effect of 
Credit Suisse and Trinko is to make it more difficult than before for either private 
plaintiffs or public agencies to bring important antitrust cases in regulated sectors of the 
American economy. Second, the heightened concerns about the high costs and 
questionable benefits of antitrust enforcement in regulated industries that motivate the 
Court’s decisions in Credit Suisse and Trinko do not apply to public enforcement actions. 
While we do not take the position in this testimony that Trinko or Credit Suisse 
necessarily prevents the Commission from bringing any particular case or set of cases, we 
do argue that the federal courts should not be able to use those decisions to impose an 
unwarranted bar on public antitrust enforcement in regulated industries. 


' This written statement represents the views of the Federal Trade Commission. My oral presentation and 
responses to questions will be my own and do not necessarily reflect the views of the Commission or of arw' 
Commissioner. 

^ Verizon (iommimications, Inc. r. Law Offices ofCunis V. Trinko. 540 U.S. 398 (2004). 

“ Credit Suisse Securities r. Billing. 551 U.S. 264 (2007). 
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T. Antitrust Enforcement in Regulated Industries Prior to Credit Suisse and Trinko 


Before the Supreme Court decided Trinko (2004) and Credit Suisse (2007), the 
Court had held in a line of cases stretching back 60 years that public agencies and private 
plaintiffs could enforce the antitrust laws in regulated industries. In those cases, the Court 
did not view it as surprising or troublesome for antitrust agencies or private parties to 
challenge conduct as anticompetitive even if that conduct was already subject to agency 
rules. 

In 1963, for example, the Supreme Court in Silver v. New York Stock 
Exchange rejected the Exchange’s attempt to block a group of securities dealers 
from pursuing an antitrust suit against the Exchange for having directed its 
members not to provide wire transfer services to the non-member plaintiffs.'* The 
Court held that while the Securities Exchange Act of 1934 allowed the exchanges 
to engage in some self-regulatory conduct that might ordinarily run afoul of the 
antitrust laws, the group boycott at issue was outside the scope of such self- 
regulation and therefore not exempt from antitrust suits. ^ The Court’s decision 
presumed against exemptions from the Sherman Act, the nation’s principal 
antitrust statute, in order to advance Section I’s core objective of preventing 
anticompetitive collusion. 

Similarly, in 1973 the Court in Otter Tail Power rt United States affirmed the 
government’s application of Section 2 of the Shennan Antitrust Act** to 


''.173 U.S. 341 (1963). 
" Id. at 357. 
®15U.S.C. §2. 


2 




interconnection — or network sharing — among rival electric utilities.’ The Federal Power 
Commission arguably had independent authority under the Federal Power Act to order 
and regulate such interconnection.* The Court nonetheless upheld the lower courts’ 
decision to block a dominant utility from using its control over electrical generation to 
exclude a rival power distributor and monopolize the power market.’ Likewise, the 
Department of Justice (“DOT”) has sued AT&T three times (in 1912, 1949, and 1974) for 
a variety of exclusionary practices against rivals in various telephone equipment and 
service markets.” These markets have long been subject to substantial regulation under 
federal statutes. 

The clear trend in the cases that came before Trinko and Credit Suisse was that 
the federal courts generally allowed the simultaneous application of the general antitrust 
statutes and an industry-specific regulatory statute. The Supreme Court did wrestle in 
several cases with the question of whether a regulatory regime displaced the antitrust 
laws, characterizing the issue, among other things, as whether the regulatory regime 
impliedly repealed the antitrust laws or impliedly immunized the conduct from the 
antitrust laws. But the Court consistently disfavored antitrust immunity and required a 
fairly direct level of conflict — “plain repugnancy” in the Court’s words — between 
antitrust law and the regulatory statute before courts could immunize the regulated 
conduct from antitrust law. The rule that emerged from early cases was that the courts 


’ 4H) U.S. t66 (197.1). 

^ Id at 173. 

^ Id. at 174-5. 

'“.See S'niAU'i'BKN.i.ruiN, K't TKi.KCOMUUMC.r'iioNsL.wv .iNi) P olicy 711 (2d ed. 2006) (disaissing 
the antitrast actions). 

“OfferLo/V. 410U.S. at372. 
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should imply immunity from antitrust enforcement only where, and to the minimum 
extent, necessary for the relevant regulatory statute to achieve its purpose. 

TT. The Potential Impact of Credit Suisse and Trinko on Antitrust Enforcement 

Credit Suisse and Trinko went beyond the earlier decisions in allowing regulation 
to limit antitrust enforcement. Credit Suisse extended the idea of “repugnancy” between 
regulation and antitrust law by finding antitrust claims “repugnanf’ even if the only way 
they could conflict with regulation was through judicial error. ' ’ Trinko can be read to 
malre it harder to bring antitrust claims that are not already established in precedent 
against firms whose competitive conduct is subject to regulatory oversight, even when 
Congress has included a savings clause that expressly preserves the simultaneous 
operation of antitrust and regulation. The combined result is that through Credit Suisse 
and Trinko, the Supreme Court has shifted the earlier cases’ balance between antitrust 
and regulation in favor of regulation. 

A. Credit Suisse 

Prior to Credit Suisse, the Supreme Court invariably drew a line between antitrust 
claims that could conflict with an agency’s statutory authority to regulate a particular 
kind of conduct, and were thus “repugnanf’ to that statutory authority, and those claims 


See, e.g.. Silver, 373 U.S at 357; Georgia i--. Pennsylvania R. Co., 324 U.S. 439, 456-457 (1945); 
California v. Fed. Power Comm'n, 369 U.S. 482, 485 (1962). 

‘^551 U.S. at 284. 

” 540 U.S. at 410-11. 
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that could not conflict, principally because they addressed activities the agency had no 
power either to approve or prohibit. *' In those cases, the Court did not imply immunity 
where the conduct underlying the antitrust claim was distinct from anything the securities 
laws would or could allow. In Credit Suisse, the Court extended its precedent in a way 
that could block some antitrust claims involving conduct the agency either has no specific 
statutory power to regulate or is certain to regulate in a manner that is consistent with the 
antitrust laws. 

Crcdil Suisse involved an attempted antitrust suit for collusion in the underwriting 
of initial public offerings of securities. The applicable regulatory statute gave the SEC 
authority to review joint underwriting activities and contained no specific antitrust 
savings clause.'^ It did contain a general savings clause that “the rights and remedies 
provided by this chapter shall be in addition to any and all other rights and remedies that 
may exist at law or in equity.”*^ 

The plaintiffs in Credit Suisse complained that the defendants, a group of 
underwriters, had violated Section 1 of the Sherman Act (the anti-collusion provision) by 
going beyond the kinds of joint setting of securities prices that the securities laws allow.** 
They alleged that the defendants had impermissibly engaged in tying and similar 
activities that are prohibited by both the antitrust laws and the securities statutes.*** 
Importantly, the Court took as given that the defendants’ conduct was unlawful under the 
securities laws and would remain so.™ The Court nonetheless extended the potential- 

See. e.g.. Silver, 373 U.S. at .357-8; Gordon v. Sew York Stock Kxchange. Inc., 422 U.S. 659, 685 (1975); 
li.S. V. Naft.kss'n ofSecuritie.t Dealers. 422 U.S. 694, 719-20 (1975). 

'®55l U.S. at 271, 276. 

hi at 275; 15 U.S.C. §§ 77p(a), 78bb(a). 

Credit.Suis.se. 551 U.S. at 269-70. 

"“yrf. at 279. 
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conflict rationale for immunity even to antitrust claims that, correctly construed, would 
not actually conflict with regulation.^' Credit Suisse goes beyond prior implied immunity 
cases by blocking some antitrust claims that are based on legitimate antitrust principles, 
are consistent with securities laws, and are not potentially repugnant to the regulatory 
scheme, but where the underlying conduct is similar enough to regulated conduct that a 
judge might confuse the two and create a conflict with regulatory authority. 

The Court’s main concern was the potential for a flood of “lawsuits through the 
nation in dozens of different courts with different nonexpert judges and nonexpert 
juries. If plaintiffs could “dress what is essentially a securities complaint in antitrust 
clothing,” they could bypass the expert securities regulators in favor of generalist courts 
more prone to errors and more likely to impose unwarranted costs on defendants. While 
the prevention of unnecessary litigation costs and meritless suits is a sound objective, the 
flood of private suits that motivated the Court in Credit Suisse is not an issue in public 
antitrust enforcement. The fact that the case does not distinguish the private litigation 
context that was before the Court from public enforcement could lead to unnecessary 
limitations on beneficial actions by the federal antitrust agencies; it could block the FTC 
from bringing cases clearly within the scope of antitrust law yet that would be just 
beyond the reach of regulation. 

B. Trinko 


hi at 283-4. 
"‘/J. at 281. 
“yrf. at 284. 
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The Court considered Trmko against the backdrop of the Telecommunications Act 
of 1996 (“the 1996 Acf’). A central goal of that statute was to foster competition in the 
provision of local telephone services by requiring incumbent monopolies to provide 
access to their networks to new entrants into the telecommunications market.^'* When 
such a new entrant wishes to provide service to customers in a given area, it typically 
asks the incumbent to connect the customer’s line to the new entrant’s routing and billing 
equipment. In this way the new entrant can provide service without building all the 
“last mile” lines to each customer. AT&T, which had been out of the local telephone 
business since the company’s divestiture in 1984, re-entered that market as a competitor 
after the 1996 Act. One of the retail customers AT&T signed up was the law office of 
Curtis V. Trinko. AT&T faced delays in providing service to the plaintiff because of a 
dispute with Verizon, the incumbent provider of local services in New York, over 
AT&T’s access to Verizon’s network facilities.^'’ 

The 1996 Act amended the Communications Act of 1934 to add an antitrust 
savings clause, which states that “nothing in this Act . . . shall be construed to modify, 
impair, or supersede the applicability of any of the antitrust laws” in telecommunications 
markets.^’ The plaintiff, ostensibly because he could not obtain his choice of telephone 
service provider, sued Verizon under Section 2 of the Shemian Act as well as under the 
1 996 Act.^* He claimed that Verizon violated Section 2 and the 1 996 Act by 
discriminating against rivals like AT&T by refusing to supply them with the network 


" ' 47 U.S.C, § 151; Trinko, 540 U.S. at 402. 
“ Trinko, 540 U.S. at 402. 

Id. at 404. 

47 U.S.C § 152. 

'‘■^Trinko, 540 U.S. at 405. 
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connections they needed to provide service to customers like Trinko’s law office. The 
case reached the Supreme Court after the Second Circuit reversed the district court’s 
dismissal of Trinko’s suit. 

The Supreme Court phrased the question presented in Trinko as “whether a 
complaint alleging a breach of the incumbent’s duty under the 1996 Act to share its 
network with competitors states a claim under § 2 of the Sherman Act.”^“ The Court 
answered that question in the negative, and reversed the Second Circuit. Our concern 
with Trinko is not with the Court’s ruling against the plaintiff in that particular case, but 
that the decision may be susceptible to broad interpretations by lower courts that would 
preclude antitrust claims — both private and public — even absent some of the factors that 
might have justified the result in Trinko itself 

Present in Trinko were three critical factors. First, the duties to deal that the 1996 
Act imposed on incumbent telephone carriers were stronger than any such duties under 
Section 2 of the Sherman Act, the anti-monopoly provision on which the plaintiff had 
based his claim. Second, the Federal Communications Commission (FCC) had issued a 
set of rules that directly regulated the conduct about which the plaintiff was complaining. 
And third, the FCC actively administered its duty-to-deal regulations under the 1996 Act. 
The Court’s holding can be read to say that where such factors are present, a violation of 
the agency’s rule does not constitute a separate violation of the antitrust laws. That ruling 
directly answers the question presented and establishes the principle that when regulatory 
statutes establish pervasive competition enforcement regimes they do not implicitly 


hi at 404-5. 
'’-'id. at 401. 
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enlarge the scope of substantive liability under the antitrust laws.’’ As the Court put it, 
“just as the 1996 Act preserves claims that satisfy existing antitrust standards, it does not 
create new claims that go beyond existing antitrust standards.”^^ 

Embedded in the Supreme Court’s ruling so interpreted are underlying issues 
related to the comparative competency of sector-specific regulatory agencies and 
generalist courts or public antitrust authorities that are beyond the scope of this 
testimony. The Court speaks explicitly in both Credit Suisse and Trinko about the hazards 
of diverting claims from expert agencies to non-expert courts. The risk is that the ability 
of plaintiffs to seek through antitrust what they could not obtain through the regulatory 
process could lead to a flood of costly litigation that, when multiplied by the likelihood 
that generalist courts will make errors at both the pleading and merits stages of litigation, 
could distort firms’ competitive and innovative incentives in a way that will be costly to 
society. 

We do not here address the Court’s institutional presumption favoring the 
administrative processes of expert regulatory agencies over antitrust litigation where the 
three factors discussed earlier are present. Where a competent agency actively 
administers a rule whose standard for the competitive conduct at issue in litigation is 
more demanding on the defendant than antitrust law, the Court was right to find it 
relevant whether the marginal gains outweigh the potential costs of antitrust enforcement 
against the same conduct. 


The specifics of the tegiilalion will matter in deciding how a regulator statute affects antitnist law; not 
everj' staUite should be read to limit expansion of antitmst law. In the Court’s words, "Ijlust as regulatory' 
context may in other cases serve as a basis for implied immunity', it may also be a consideration in deciding 
whetherto recognize an expansion of the contours of § 2.” Id. at 412 (internal citations omitted). 

“yrf. at 407. 
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Our concern is that Trinko could be read more broadly by lower courts to block 
antitrust claims even where regulation does not as directly or effectively address the 
alleged competitive harm as the Supreme Court found the FCC rules at issue in Trinko to 
do. Trinko states that one key factor in deciding whether to recognize an antitrust claim 
against a regulated finn “is the existence of a regulatory structure designed to deter and 
remedy anticompetitive harm” because “[w]here such a structure exists, the additional 
benefit to competition provided by antitrust enforcement will tend to be small.”'*'’ Had the 
Court made clear that to preclude antitrust claims a regulatory structure must, like the one 
at issue in Trinko, be directly relevant to the conduct at issue, be more demanding than 
antitrust law, and be actively administered, one might worry less about any collateral 
consequences on public antitrust enforcement. The Court, however, goes on to pose as 
the contrasting scenario in which antitrust might be worthwhile the case where “[t]here is 
nothing built into the regulatory scheme which performs the antitrust function.”*'* 
Between “nothing” and the actively enforced duties to deal under the 1996 Act there is a 
lot of room. The risk for public enforcement agencies is that, given the Trinko Court’s 
emphasis on the “sometimes considerable disadvantages” of antitrust, lower courts will 
preclude antitrust suits where the regulatory scheme is something greater than “nothing” 
but something well short of the FCC’s implementation of the 1996 Act’s competitive 
access provisions. 

The Supreme Court’s line between the novel claims its rule would preclude and 
established antitrust claims that could proceed in light of the 1996 Act’s savings clause 
does not alleviate our concern. As a practical and legal matter, that line may be difficult 

Id. at 412. 

'' Id. (quoting Silver). 
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to draw, especially In activities analyzed under the fact-intensive rule of reason. The 
more factual dimensions there are to a liability determination, the more likely it is that 
every example of some kind of conduct will be distinguishable from every other example 
and, therefore, to some extent a novel expansion of doctrine that came before. 

After Trinko, therefore, the presence of regulatory authority over a competition- 
related matter may make it more difficult for a plaintiff to pursue an antitrust challenge to 
the same conduct if the antitrust claim in any way exceeded the clear boundaries of 
antitrust precedent. Perhaps the most illustrative way to explain Trinko' s effect is this: 
had the decision been in place 40 years ago, the government’s ability to pursue the 
antitrust suit that led to the break-up of AT&T, and other cases in which the government 
publicly enforced the antitrust laws in regulated industries, would have been in question. 
To the extent regulatory authorities have become more successful or active in enforcing 
competition-enhancing rules than they were in the past,^’ one might be inclined to worry 
less about the loss of such antitrust enforcement. But to the extent the net benefits of 
antitrust enforcement in regulated industries have declined in light of better competition- 
oriented regulation, we think they must necessarily have done so less for public 
enforcement whose net costs, as we will discuss below, are likely to be much lower than 
the costs of the kind of private suit at issue in Trinko. We see no reason, therefore, for the 
presumption of regulatory effectiveness implicit in Trinkr> to preclude the FTC from 
pursuing an antitrust case where it finds that a regulatory structure does not adequately 
“perform the antitrust function.” 


The FCC had acknowledged its own ineffectiveness as a regulator in tire antitrust case leading up to the 
1982 AT&T divestiture. United States v. AT&T. 552 F. Supp. 131, 168 (D.D.C. 1982). 
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In sum, Credit Suisse and Trinko could together make it more difficult for 
antitrust plaintiffs to bring claims against regulated firms where the conduct subject to 
complaint could be confused with conduct subject to regulation or where the claim could 
in some way be characterized as beyond the boundaries of established antitrust precedent. 
Of the two cases, Credit Suisse may be the more far-reaching because it could immunize 
some anticompetitive yet unregulated conduct from scrutiny. Trinko could, as in the case 
itself, strike a beneficial balance between antitrust and regulation if interpreted narrowly. 
But the questions Trinko leaves open about the standard regulation must meet before it 
displaces antitrust creates the risk that courts will apply the decision in ways that block 
public antitrust enforcement that would be beneficial to American consumers. 

TTT. Why Trinko and Credit Suisse Should Not Apply to Public Enforcement 

Both Trinko and Credit Suisse involved private antitrust suits rather than public 
enforcement actions by the Federal Trade Commission or the Department of Justice. The 
Supreme Court’s decisions appear, however, to apply to both public and private actions. 
This is unfortunate because the Court’s core concern in both cases about the costs and 
potential deterrent effects of antitrust are more relevant to private suits, while the benefits 
of antitrust law as a complement and substitute for regulation are likely to be greatest 
through public enforcement. The lower costs and higher benefits of cases brought by 
public agencies arise because of differences in the incentives and capabilities of public 
and private antitrust plaintiffs. 
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Phrased broadly, the Court’s concern is that antitrust litigation is always costly 
and in the presence of regulation is likely to have little additional benefit for competition. 
Treble damages and class action litigation could make erroneous antitrust liability 
particularly costly in private cases. The government, however, has no reason to use 
antitrust law against regulated firms unless doing so could yield net benefits on top of 
those the market already achieves through regulation. The FTC does not collect revenue 
or otherwise materially benefit from successful competition enforcement. Federal 
antitrust authorities also have greater resources than private plaintiffs to assess the costs 
and benefits of a particular antitrust enforcement action and to avoid interfering with 
regulatory objectives. The FTC and DOJ can both investigate private conduct through a 
variety of tools that can be focused on specific conduct and information.^'’ These 
procedures are not costless, but they can be narrowly tailored and they occur in advance 
of litigation, unlike private discovery which occurs after litigation has been initiated and 
where plaintiffs have incentives to be much less discriminating in the information they 
demand from defendants. 

Importantly, public antitrust agencies can better coordinate with relevant 
government regulatory agencies to avoid conflicts and unnecessary administrative costs. 
This ability to coordinate with regulatory authorities relates directly to the Supreme 
Court’s concerns in both Credit Suisse and Trinko. Coordination could reduce the risk of 
the kind of judicial error the Court Identified in Credit Suisse and of the costly 
duplication and deterrent effects that motivated the Court’s decision in Trirtko. 

The federal antitrust agencies therefore have more incentive and ability than 
private plaintiffs do — not to mention an obligation to the American public — to assess the 
ABA Section of Antitrust L.vw, FTC Pr.4ctice .vnd Procedure M.vnu.4e 86 (2007). 
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potential costs of an antitrust case, to identify the potential benefits that would not be 
achieved through regulation, and to balance the two in the public interest before deciding 
to issue a complaint. As a result, public antitrust enforcement is much more likely than 
private litigation to avoid claims that will be prone to judicial errors, that will interfere 
with regulation, or that will fail to yield net benefits over regulation. 

We are concerned that although the rationales of Credit Suisse and Trinko apply 
more to private suits than public enforcement actions, the decisions themselves may 
sweep more broadly. Credit Suisse and Trinko could have negative spillover effects on 
public enforcement and could impede the FTC from bringing cases that would benefit 
American consumers and promote economic growth. The Commission believes that its 
authority to prevent “unfair methods of competition” through Section 5 of the Federal 
Trade Commission Act ” (“the FTCA”) enables the agency to pursue conduct that it 
cannot reach under the Sherman Act, and thus avoid the potential strictures of Trinko^^ 
There is good reason for the courts applying Trinko to treat FTCA actions differently 
from private suits under the Sherman Act given, among other things, the absence of treble 
damages under the FTCA. We nonetheless believe that the better course is for Congress 
to clarify that neither Credit Suisse nor Trinko prevents public antitrust agencies from 
acting under any of the antitrust laws when they conclude that anticompetitive conduct 
would otherwise escape effective regulatory scrutiny. 


' 15U.S.C, §45. 

See How the Federal Trade Commission Works to Promote Competition and Benefit Consumers in a 
Dynamic Economy', Prepared Statement of the Federal Trade Commission Before the United States Senate 
Committee on the Judiciary', Subcommittee on Antitrust, Competition Policy and Consumer Rights 10-12 
(June 9, 2010). available al luip://w ww'.ric.gov/os/leslimony/100609dynamiceconomy.pdf 
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Mr. Johnson. Thank you, Mr. Shelanski. 

Mr. Thorne? 

TESTIMONY OF JOHN THORNE, SENIOR VICE PRESIDENT, 

VERIZON COMMUNICATIONS, INCORPORATED, ARLINGTON, 

VA 

Mr. Thorne. Likewise, I want to thank 

Mr. Johnson. And, Mr. Thorne, could you make sure that that 
mic is on? Okay. 

Mr. Thorne. Mr. Chairman, Mr. Ranking Member, Chairman 
Conyers, Members of the Subcommittee, thank you for inviting me 
to testify today, and thanks for the introduction. I want to clarify 
one small point: I argued the Trinko case in the Second Circuit, 
and unfortunately, I lost it. My good friend, Richard Taranto, ar- 
gued it in the Supreme Court, and the Court was so impressed 
with his argument that there was no dissent from the decision in 
that case. 

So I am very familiar. One effect of losing a case is you really 
do come to understand it well. I am familiar with the Trinko case. 
I am, unfortunately, much less familiar with Credit Suisse. I am 
not an expert in SEC regulation, and so I am not going to be able 
to say very much about that today. 

I want to point out, as a matter of Verizon’s interest in this hear- 
ing, is it is primarily as a customer. We buy — and these are rough 
numbers — $30 billion every year of products from other firms. We 
buy enormous amounts of health care, and medicine, and telecom 
infrastructure, and devices of various sorts to build our networks. 
So we are extremely focused on effective, vigorous antitrust en- 
forcement. 

And so, for example, I pointed out in my written testimony, we 
brought affirmative, offensive antitrust cases to enforce the anti- 
trust laws. We believe in it that strongly. 

Let me just make two quick points, and these are elaborated on 
in the written testimony. First of all, as I read the Trinko decision 
it did not depend on a regulatory context. The facts came out of 
regulation because the things that Verizon was selling to its com- 
petitors were things that had been compelled by the FTC rules 
under the 1996 act, so the fact-setting was a regulatory fact-set- 
ting, but the decision was straight antitrust. 

The Supreme Court’s decision itself said so. It said that because 
of the — regulation that might have been a good candidate for regu- 
latory immunities, but because of the savings clause they weren’t 
going to think immunity, they were just going to apply the existing 
antitrust precedents. That is what the Court said. So you don’t 
have to take the Court at its word, you can ask people like the peo- 
ple on this panel, “What do you think the Court meant? Does its 
reasoning or decision go broader?” 

A few years back Congress commissioned the Antitrust Mod- 
ernization Commission to do a full study of how are the antitrust 
laws working? And in particular, one of the things that the com- 
mission was charged with looking at was, how is the intersection 
between antitrust and regulation going? And so there is a chapter 
in the Antitrust Modernization Commission’s report on the inter- 
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section of antitrust and regulation, how antitrust applies with 
these regulated industries. 

If you spend time with this, as I have done, it has got a series 
of findings and recommendations for congressional action peppered 
throughout it. They are in the gray boxes. And most of the gray 
boxes have an asterisk or two indicating that one or another of the 
members of the commission disagree with the particular consensus 
that the commission came up with. So it will say Cochairman 
Yarowsky dissented from a particular recommendation, or Commis- 
sion member Kempf dissented — lots of dissents from the rec- 
ommendations. 

There is one — one of the findings that the commission made that 
was unanimous — this was a bipartisan commission, and a unani- 
mous finding — that the Trinko decision — I am going to quote from 
it — “is best understood only as a limit on refusal-to-deal claims 
under Section 2 of the Sherman Act. It does not displace the role 
of the antitrust laws in regulated industries.” So since Congress 
asked the commission to study how things were going and they 
looked at Trinko, their view, like mine, is Trinko did not displace 
antitrust in regulated industries. 

Now, the second thing I will just say a word about, and it is 
elaborated on in the written testimony, is there is a series of Su- 
preme Court decisions going back to 1920 that say — this could have 
been a controversial decision back in 1920, but it is well estab- 
lished in the subsequent 90 years — if you get to a monopoly posi- 
tion lawfully by being the first in the market, by having a better 
product, by having a government franchise — if you get to a lawful 
monopoly you are not required to dismantle the monopoly by giving 
it up to rivals. 

All of the cases involving refusal-to-deal, all of the Supreme 
Court cases involve a situation where you are voluntarily dealing 
with some folks and then you discriminate against your rival. In 
that situation you can have antitrust liability for refusal-to-deal, 
but it is based on discrimination between voluntary dealing and re- 
fusal to deal with rivals or customers of rivals, and there is no Su- 
preme Court decision that is different from what Trinko has said 
in 90 years of history on those sorts of cases. 

So thank you again for the invitation, and I look forward to the 
questions. 

[The prepared statement of Mr. Thorne follows:] 
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Mr. Chainnan, Mr. Ranking Member, and Members of the Subcommittee: Thank 
you for inviting me to testify. I am a senior vice president and deputy general counsel of 
Verizon, with responsibility principally for antitrust and intellectual property. In my 
spare time I have taught classes on telecom law at Columbia University Law School and 
Georgetown University Law Center, and have written a few books and articles on 
telecom law and antitrust. My bio is attached to this testimony. 

I represented the petitioner in Verizon Communicalions Inc. r. Law Offices of 
Curtis V. Trinko, LLP, 540 U.S. 398 (2004), where a unanimous Supreme Court 
dismissed antitrust claims against a regulated company. In my testimony, I will explain 
that the result in Trinko did not depend on the regulatory context. I will then offer some 
brief thoughts on how antitrust and regulation can work together to protect consumers, 
even though antitrust and economic regulation are often at odds both in their means and 
goals. In the course of doing that, Ld like to make clear that Trinko would not preclude 
the bringing of cases like the 1974 government antitrust case that led to the 1982 AT&T 
Bell System breakup consent decree. Finally, I’d like to point out that large and 
successful firms (the ones most likely to be the subjects of regulation) should not be 
subject to special antitrust condemnation when they cut price, invest, or innovate because 
those actions are good for consumers. 

Verizon purchases tens of billions of dollars of products and services from other 
companies in the U.S. and around the world, and is keenly focused on how competition 
keeps its own costs low. Verizon and its predecessor companies have been a plaintiff in 
five major antitrust cases against suppliers and others. Over the past year, we helped to 
organize a coalition of companies that seeks to improve the detection of antitrust offenses 
in order to protect and promote competition among our suppliers. Verizon supports 
sound antitrust enforcement because it is a beneficiary of competition. 

Summary of the Trinko decision. 

The question presented in Trinko was whether the extraordinary regulatory 
requirements imposed by the Federal Communications Commission (FCC) under the 
1996 Telecom Act are also mandated by antitrust law. In its complaint, Trinko broadly 
alleged that Verizon violated § 2 of the Sherman Act by discriminating between itself and 
rivals in the use of essential “loops” — the copper wires that connect customers to 
switching centers: 

[Verizon] has not afforded [rivals] access to the local loop on a par with its own 
access. Among other things, [Verizon] has filled orders of [rival] customers after 
filling those for its own local phone ser\-ice, has failed to fill in a timely manner, 
or not at all, a substantial number of orders for [rival] customers substantially 
identical in circumstances to its own local phone service customers for whom it 
has filled orders on a timely basis, and has systematically failed to inform [rivals] 
of the status of their customers’ orders with [Verizon].' 


' Amended Complaint, Law Offices of Curtis V. Trinko, LLPv. Bet! Atkmiic Cor/?.. No. 00-1910, *6 
(SONY filed Jan. 19, 2001). 
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Trinko alleged that rivals found it “difficult” to provide service “on the level that 
[Verizon] is able to provide to its customers.”^ Trinko sued on behalf of a putative class 
of all customers of rival firms. 

After the district court twice dismissed the case, the Second Circuit reinstated it, 
using broad language to allow proof of a Sherman Act § 2 violation based on a 
determination that Verizon was not providing “reasonable access” to its network. ^ By the 
time of the Supreme Court’s ruling in the case, the federal appellate courts had split 
sharply on whether antitrust law might impose interconnection and sharing requirements 
comparable to or even more far reaching than those set out in the FCC’s rules. Saying no 
to such claims were the Fourth and Seventh Circuits — the latter, speaking through Judge 
Diane Wood, recognizing that these claims were different from the claims found valid in 
the famous 1 983 MCI v. AT&T case."* Saying yes to these new claims were the Second, 
Ninth, and Eleventh Circuits.'’ 

The Supreme Court resolved the conflict, holding without dissent that “alleged 
insufficient assistance in the provision of service to rivals is not a recognized antitrust 
claim. The Supreme Court also made it clear, however, that the regulated telecom 
context was unimportant to that fundamental ruling. The bi-partisan Antitrust 
Modernization Commission explained in one of its major (and unanimous) conclusions: 
“Verizon Communicationsf] Inc. v. Taw OJfices of Curtis V. Trinko LLP is best 


^Id. at *12. 

^ /.aw Offices of Curtis V. Trinko. I./.F r. iielt .Atlantic Corp.. .105 F.ld 89. 107 (2d Cir. 2002) (rejecting the 
district court's rationale tliat “a monopolist lias no general duty to cooperate with its competitors,” because 
in fact “a monopolist lias a duty to provide competitors with reasonable access to ‘essential facilities,’ 
facilities imdcr tire monopolist's control and williout wliich one caimot effectively compete”). 

1 Cavalier Telephone. LLC v. Verizon Virginia, Inc.. 130 F.ld 176, 188 (4tli Cir. 2001) (explaining lliat 
“Congress enacted §§ 251 and 252 of the Telecomimiiiicatioiis Act to impose entirely new duties, w liicli 
w ere in addition to the duties imposed by § 2 of the Sherman Act,” and that the Telecommunications Act 
“obligations exceed tire duties imposed by the antitnist law's”), cert, denied. 124 S. Ct. 1144 (2004); 
Cioidwa.s.ser v. .Ameritech Carp.. 222 F.ld 190, 400 (7th Cir. 20t)0) (“A complaint like this one. wliich takes 
the form 'X is a monopolist; X didn't help its competitors enter the market so that they could challenge its 
monopoly; the prices 1 must pay X are Uierefore still too Itiglt’ does not state a claim under Section 2 ”). 

^ Trinko, 305 F.ld ^9: MetroNet Services Corp. v. US IVest Communications, 329 F.ld 986, 1012 (9th Cir. 
2001) (permitting the plaintiff to establish a § 2 claim by provirtg the price of available access was so high 
it “discourage[d]” the plaintiff “from staying in the business”); Covad Cormmmications Co. v. BellSouth 
Corp., 299 F.ld 1272, 1283 (lllh Cir. 2002) (holding dial a § 2 claim is established “whena rnorropolist 
improperly withholds access to an ‘essential facihty’ without which a compehtor carmot enter or compete 
in a market”). 


« Trinko, 540 U.S. at 410. 
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understood only as a limit on refusal-to-deal claims under Section 2 of the Shemian Act; 
it does not displace the role of antitrust laws in regulated industries.”’ 

In fact, the Court began its analysis by noting that a regulatory scheme as 
comprehensive as the 1996 Telecom Act’s would ordinarily be “a good candidate for 
implication of antitrust immunity, to avoid the real possibility of judgments conflicting 
with the agency’s regulatory scheme.”* But, the Court immediately explained. Congress 
had provided otherwise in the antitrust-specific savings clause found in § 601 of the 1996 
Telecom Act.** Therefore, the Court concluded that the Act neither narrowed nor 
expanded existing antitrust standards. 

The basis for the Court’s decision in Trinko is unexceptionable — antitrust has 
never required the dismantling of lawful monopolies. The 1996 Act did impose such 
duties through § 251 and § 252 as those provisions have been implemented. But the 1996 
Act is a comprehensive regime for making, calibrating, and flexibly adjusting the 
judgments that are unavoidably needed to implement a duty to share assets at special 
discounts. Just to contemplate the nature and scope of such judgments is to recognize 
that they are foreign to the historic tasks of antitrust courts. As Judge Diane Wood 
recognized for the Seventh Circuit, distinguishing its own 1 983 MCI case and other 
cases, “[tjhese are precisely the kinds of alTiimative duties to help one’s competitors that 
... do not exist under the unadorned antitrust laws.” 222 F.3d at 400, 

The claim by Trinko would have changed § 2 into a condemnation of monopoly 
itself But § 2, going back at least to the \92(i case United States v. United States Steel 
Corp., 251 U.S. 417 (1920) (U.S. Steel), has not done that. U.S. Steel declares that § 2 
“does not compel competition” and does not condemn “size.”'" Other cases have 
reaffirmed that possession of a monopoly, if obtained without violating the Sherman Act, 
is not a § 2 offense." What that means is that § 2 does not compel a monopolist to give 
rivals a helping hand in displacing its own sales, that is, in dispossessing itself of its 
monopoly. Although the 1996 Act does impose a duty to create competition, § 2 of the 
Sherman Act has been restricted to preventing monopolists from interfering with 
independently arising competition through conduct that can properly be condemned. 


’ Antitrust Modernization Commission, Report and Recovmendations 340 (April 2007). 

* Trinko, 540 U.S. at 406. 

’ Telecommunications Act of 1996 § 601(b)(1), 1 10 Stat. at 143 (“[N]olliing in tliis Act or the amendments 
made by litis Act sliall be conslnied to modiry, impair, or supersede llie applicability ot any of the antitrust 
laws.”). 


'"M at 451. 

" See. tor e.xample, Nalkmal Biscuit Co. v. FTC, 299 F. 733 (2d Cir. 1924); United .Stales v. Aluminum 
Co. of America, 148 F.2d416,430 (2d Cir. 1945) (“The successful competitor, having been urged to 
compete, must not be lumed upon when he wins.”). 
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The distinction between affirmative assistance and negative interference is 
fundamental^^ Section 2 has never required a retailer to change itself into a wholesaler, 
or a service provider to transfonn itself into a renter of facilities.*^ In common sense and 
doctrinal terms, it is a legitimate business decision as a matter of law to just continue 
making one’s sales and enjoying the fruits of one’s investments, as much for a 
monopolist as for any other firm. In a system premised on competition, not cooperation, 
any finn may refuse to turn over its business to rivals, let alone refuse to create an 
elaborate and burdensome apparatus for entertaining the requests of every would-be 
intermediary that asks for a piece of the business — an apparatus that, in the context of the 
1996 Act, has required billions of dollars in investments to create special ordering 
systems, has forced involvement of different companies to get to the bottom of service 
problems, and has engendered constant negotiations and disputes over the prices of 
individual access elements and the when and how of making them available. 

There are two core reasons why § 2 has — independent of any regulatory 
context — never been applied to impose a duty to start sharing assets with rivals at special 
discounts: the institutional limits of antitrust courts and the dampening of pro-consumer 
investment incentives. In short, an antitrust sharing duty presents unmanageable risks of 
doing more harm than good — of impairing the short-run and long-run investment 
incentives that the Sherman Act most fundamentally protects, and of generating 
transaction and administrative costs that offset benefits. The antitrust system is not 
institutionally suited to reliably counterbalance those risks and costs. The antitrust 
system therefore has never taken on the challenges that are inherent in implementing 
duties of sharing — challenges that Justice Breyer recognized in his opinion in A T&'/' 


Antitrust properly focuses on negative duties (to avoid acts that hinder rivals’ independent efforts to 
attract customers) and not afftnnaTive ones. See Illinois ex rei Hums v. Panhandle Pastern Pipe Line Cn., 
935 F.2d 1469. 1484 (7th Cir. 1991) (negath-e/affirmative line): Olympia ICquip. /.easing Co. w IVestern 
Union Telegraph Co., 797 F.2d 370, 375-76 (7lli Cir. 1986) ('“There is a dilTeieiice between positive and 
negative duties, and the antitrust laws, like other legal doctrines sounding in tort, have generally been 
understood to impose only tlic latter.”’): S. Breyer, REGULATION AND ITS Reform 157 (1982) (antitrust 
laws ‘'act negatively, tlirough a few highly' general provisions prohibiting certain forms of private conduct. 
The>^ do not affirmatively order firms to behave in specified wa>^s: for the most part, they tell private firms 
wlial not to do.”). The dislinclion between acts negatively interfering with others, on one liani and a 
failure to lend affiraiative assistance, on the other, is fundamental elsewhere in the law . See DeShaneyv. 
Winnebago Cuuniy Dep ’/ of Social Sen’s., 489 U.S. 189 (1989) (relying on same line to hold lliat failure to 
provide assistance is not “deprivation” under Due Process Clause). 

See. for e.xample. Laurel Sand & Gravel, Inc. v. CSX Transporlafion, Inc. . 924 F.2d 539, 545 (4lh Cir. 

1 99 1) (cxplainhig tliat it is not “feasible” for CSX to change its business of providing rail transportation 
service into a business of renting track to otltcr railroads). See also Richard A. Posner, Antitrust Law 224 
(Chicago 2d ed. 2001): “Were vertical integration deemed a suspect practice under tlie antitrust laws 
because of its potential exclusionaiy^ effect all commercial activity^ would be placed under a cloud as courts 
busied themselves redrawing the boundaries of firms, even though the normal motivation for and 
consequence of vertical integration are merely to reduce the transaction costs involved in coordinating 
production by means of contracts with oilier firms.” 
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Corp. V. Iowa Ulilities Board"^* and that the D.C. Circuit, speaking through Judge 
Williams, discussed in United States Telecom Association v. FCC^^ a few years later. 
These are challenges that historically have been left to regulatory regimes, not the 
antitrust system, i** 

Today, the 1996 Act assumes those challenges in the telecommunications setting. 
The 1996 Act’s sharing duties require decisions about what network elements and 
services must be shared, at what prices, with what level of care and on what other terms, 
and for how long. These j udgments are technically complex, requiring an understanding 
of the operation and economics of telecommunications networks and services. They 
must be based on facts and reasoned economic analysis and must operate within the 
statutory constraints of the 1996 Act, like any agency decisions. But the judgments are 
necessarily experimental. They require assessing, on the one hand, when sharing seems 
likely to produce the kinds of benefits contemplated by the statute — an assessment 
necessarily dependent on the proposed terms of the sharing — and, on the other hand, 
when such sharing, by making piggybacking too attractive, is likely to undermine the 
kind of independent competitive investment the statute seeks to promote. The judgments 
must be ever-changing. The 1 996 Act assigns to both federal and state commissions the 
comprehensive task of making, and then flexibly adjusting, the necessary judgments. 

That separate regime highlights why the antitrust system is not suited to the task. 

The only circumstance where § 2 has recognized a single-firm duty to engage in 
some kinds of dealing with rivals is a narrow one: where the firm has refused to sell to 
rivals (or rivals’ customers) what the firm was already voluntarily selling to others on the 
desired terms. That particular kind of stark discrimination has been present in every one 
of the Supreme Court’s cases finding liability for a refusal to deal.''^ Tt was also present 


t't 525 U.S. 366. 430 (1999) (Breyer concurring in part and dissenting in part) (explaining the difficulties of 
an incumbent being forced to share ''virtually eveiy aspect if its business” with its competitors, ultimately 
leading to “a world in vvliicli coinpetitors would liave Utile, if any tiling, to compete about”). 

290 F.3d 415. 429 (D.C. Cir. 2002) ("In sunt, nothing in the Act appears a license to tlie Commission to 
inflict on the economy' the sort of costs noted by Justice Brey'er under conditions where it had no reason to 
lliink doing so would bring on a significant enlianceinenl of competiUon.”), cert, denied sub nom. 
WorldCom, Inc. t'. United Sl.aie.s Telecom Association, 538 U.S. 940 (2003). 

Then-Judge Breyer e.xplained litis in liis opinion in Town of Concord v. Boston Edison Co., 915 F.2d 17, 
25 (1st Cir. 1990) (e.xplaining tliat to impose an antitrust duly dial monopolists sell inputs to rivals at “fair 
prices” requires the court to conclude tliat “tlie anlicoinpetilive risks [of ignoring the monopolist's conduct] 
outweigh the possible benefits and the adverse administrative considerations” of interv ention) (inlcnial 
citations omitted). 

Such discrimination was present in the eases condemning unilateral refusals to deal. See Eastman Kodak 
Co. V. Image Technical Sendees, Inc., 504 U.S. 451, 459. 463 n.8 (1992) (cliaractcrizing as not a lawfiil 
“miilateral refusal to deaf tlie refusal by a defendant, wliile selling parts to customers generally, to sell 
parts to customers who bought service front competing service providers); Aspen Skiing Co. v. Aspen 
Highlands Skiing Carp., 472 U.S. 585, 593-94, 608. 610-1 1 (1985) (observing that the defendant refused to 
make full retail price ski-lift ticket sales to its competitor, although it was making such sales to customers 
generally and liad previously voluntarily made such sales in collaboration with the competitor itself); Oiler 
Tail Power Co. w Untied Stales, 410 U.S. 366. 371. 378 (1973) (involving a defendant who refused to 
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in the Seventh Circuit’sMC / Commimicalions Corp. v. ATtScT,^^ apparently the first and 
only case of liability for unilateral firm conduct under the “essential facilities doctrine.”*’ 

The discrimination situation — the stark refusal to make available to competitors 
(or their customers) the very services and terms being voluntarily made available to other 
customers — has been the precondition to demanding of a monopolist an explanation for a 
refusal to share: if you are selling this to others at a price that is profitable and lets you 
recoup your investment, what reason is there for not selling the same thing at the same 
price to a rival? There might be answers — differential treatment can be justified; it is not 
by itself illegal — but without that discrimination there has not been liability for refusals 
to share. In the discrimination situation, the two basic objections to antitrust duties to 
deal are weakened. First, where the defendant is already voluntarily offering the desired 
tenns, there is no antitrust intrusion on the basic competitive choices of (a) what to sell 
and (b) at what price — the choices through which a firm enjoys the rewards of successful 
investments. There is, accordingly, much less reason to worry about deterring long-run 
and short-run investments by requiring the results to be shared. Second, the institutional 
task for courts is much more manageable in this situation. The voluntary sales to others 
furnish a standard of conduct — equality — that the courts do not have to define on their 
own. 


The situation is sharply different where a claim is made for sharing on newly 
forced terms (as opposed to terms already being offered voluntarily) — making sense of 
why § 2 has never recognized such a claim. Any effort to demand sharing of assets on 
new terms requires definition of those terms and in particular the setting of “fair” prices, 
to strike a balance so as not to do more harm than good, both in the long run and in the 
short run. This is a task antitrust law has never undertaken because it is something 
antitrust juries and judges, through a treble damages system, cannot reliably do — as 
Justice Breyer explained when he was a First Circuit judge.™ 


wheel power for certain local-distribution competitors even though it was in the business of w- heeling 
power for oilier such customers); iorainJuwrnn/ Co. v. United Stales^ 342 U.S. 143, 149-50 (1951) 
(involving a defendant newspaper publisher's flat refusal to sell advertising space, otlicrwlsc generally 
available to all advertisers, to parties who advertised on a competing radio station); Eastman Kodak Co. v. 
Southern Photo Materials Co.. 273 U.S. 359. 308-69. 375 (i927) (involving a defendant rnannfachirer tliat 
suddenly ‘'refused” to sell to the plaintiff dealer "on the same terms as other dealers”). Such discrimination 
also was present in the concerted action cases of United States w. Terminai Railroad .Association. 224 U.S. 
383, 394 (1912) (involving a mulliparlv agreement for operating a tenninal railroad facihty, in w liich 
members disciiniuiatcd against nomncrnbcrs). mtAA'i.sociaied Pre.ss v. United States. 326 U.S. 1, 10-11 
(1945) (involving a multiparty' agreement that openly discrunurated bctw'ccn those w'ho would compete 
against existmg members and tliose who would not). 

*^ 708 F.2d 1081. 1144 (7th Cir. 1983) (upholding liability based on AT&T's refusal to sell to MCI, as a 
competitor, tire very same coimcctions that AT&T was already in the business of offering to “local 
enstomers, independent telephone companies and others”). 

*’ That doctrine, as Trinko noted, is not a Supreme Court doctrine. 540 U.S. at 41 1 (“We liavc never 
recognized such a doctrine . . . and w'e find no need either to rerxignize it or to repudiate it here.”). 

™ In town of Concord. 915 F. 2d at 25, then-judge Breyer stressed the near impossibility' for antitmst 
courts altempling to sel prices of monopoly inputs sold to rivals; 


- 7 - 




36 


In the long run, investment incentives would be threatened by a § 2 rule that says 
firms must share the rewards if their investments are successful enough. The essence of 
the U.S. Steel point about the limited reach of § 2 is that antitrust respects that truth. 

Even in the short run, there are multiple problems with sharing duties — as 
recognized in the FCC’s orders implementing these duties under the 1996 Act and in the 
opinions of Justice Breyer, Judge Wood, and Judge Williams mentioned above. First: a 
duty to share assets risks diminishing the incumbent’s investments in creating those 
assets in the first place, and in maintaining and upgrading them, for the rewards must be 
shared but not the risks. For example, local telephone networks require continuing 
investment; they require the constant attention of tens of thousands of employees and 
billions of dollars of investment. Second: a duty to share risks deterring independent 
investments by new entrants; sharing may be cheaper, and is certainly less risky, than 
investing in one’s own facilities. Third: a duty of incumbents to share can harm the best 
new entrants, those who do build their own facilities, they are faced with competition not 
just from the incumbent but from all the rivals who can cheaply share the incumbent’s 
assets. On top of these risks, the costs of implementing and administering any sharing 
duty can be very substantial, so that any market benefits must be large enough to exceed 
those costs. And: if the incumbent cannot reliably determine the required sharing terms 
in advance — if there are vague legal standards requiring years of costly and uncertain 
litigation — the risk of retrospective treble damages skews choices toward overgenerous 
sharing that further deters pro-consumer investments. 

For all of these reasons, Section 2 of the Sherman Act has never imposed the kind 
of affirmative duties to assist rivals that were urged by the plaintiffin Trinko. The 
Supreme Court so concluded entirely independent of the existence of the regulatory 
regime established in the 1996 Act. And the reasons for not recognizing such Section 2 


Judge Hand's price squeeze test , . . makes it unlarvfiil for a monopolist to charge more than a “fair 
price” for the primary product witile simultaneously charging so little for the secondary' product 
tliat its second-level cornpetitors caiuiol make a “living ptoru.” But how is a judge orjiriy' to 
determine a “fair price?” Is it the price charged by other suppliers of the primary product? None 
exist. Is it tire price tliat competihorr “wordd Iravc set” were tire primary level not monopolized? 
How can tire court detemiine tltis price without exanrining costs and demands, indeed without 
acting like a rate-setting regulatory agency, the rate-setting proceedings of which often last for 
several years? F irrther. how is Ihe court to decide lire proper size of the price “gap?” Must it be 
large enough for all independent coirtpeling Fimrs to make a “living profil,” no matter how 
inefricienl they may be? K not. how does one iderrlify tire “inelTicieril” fimrs? And how should the 
court respond w hen costs or demands clrangc over lime, as they inevitably will? Wc do nol say 
that these questions are unanswerabic, but wc Iravc said enough to show why antitrust courts 
nomially avoid direct price admuiistration. 

^1 See Finer Elhaugc, Defining Better Monopolization Standards, 56 Stan. L. Rev. 253. 278 (2003) (“If 
there were no right to exclude otliers from tire fmits of irrveshnents made in the property', tlien the property 
right cannot provide the encouragement to iirv'est that is the main purpose for recognizing property rights to 
begin with.”). See also U.S. Steel, 251 U.S. at 452-53 (noting that equitable “discretion” in review ing an 
antitmst decree requires respect for investments); Standard Oil Co. r. i.inited States, 221 U.S. 1, 78 (1911) 
(“ [0]tte of the fundametrlal purposes of the statute is to protect, nol to destroy , rights of property .”). 
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duties are compelling even apart from the existence of that regulatory regime. The Court 
then explained that the existence of the 1996 Act regime, a separate, non-antitrust avenue 
for the assertion of assistance duties, was one additional reason, if one were needed, for 
the Court to refrain from adding such new duties to Section 2. 

Observations about regulation: 

The general question for today’s panel is how antitrust should apply to 
already-regulated industries. Trinko’s limited use of regulation — as a reason not to add a 
previously unrecognized Section 2 duty — ^is one quite proper use of regulation. The more 
challenging situation involves the question of relying on regulation to limit otherwise- 
established antitrust duties. 1 was not involved in the Credit Suisse case, which found a 
very context-specific conflict between a securities regulatory regime and a particular 
antitrust claim, a conflict that the SEC itself (though not the Justice Department’s 
Antitrust Division) thought severe enough to require displacement of the latter in favor of 
the former. 1 cannot speak to that narrow result, so my observations here are general. 
Most important, T believe that the claim that there is some easy harmony to be achieved 
between antitrust and regulation is false. Regulation and antitrust differ not only in their 
details. Regulation is often contrary to antitrust either in its ends, in its means, or in both. 

/. The goals of regulation and antitrust can he directly adverse. 

Economic regulation can choose ends that are actually at odds with antitrust. 
Instead of promoting free markets, regulation may prohibit competition, whether to 
ensure subsidization of high-cost services or for other reasons. It may restrict entry, 
control price, skew investment (causing too much or too little), and limit innovation 
(delaying innovations by subjecting them to regulatory approval, barring marketing of 
innovations, or forcing innovations to be shared with rivals on regulated terms). There 
are many, many examples. Here are two: 

Telephones . The early history of the telephone industry was characterized by 
cradle-to-grave regulation. Entry was forbidden. Prices were regulated. Investment 
initially was encouraged, some observers claim over-encouraged (“gold-plated”), by the 
prospect of guaranteed recovery of prudently-incurred costs. Investment later was 
discouraged by requirements that facilities be shared at super-low prices. Innovations 
were delayed while regulators scrutinized them. A simple innovation like letting phone 
lines carry data communications required multiple lengthy FCC proceedings before it 
could be offered. 

The 1974 government antitrust case that led to the 1982 AT&T Bell System 
breakup consent decree was at its core attacking a market structure that had been created 
by regulation. The Justice Department antitrust case sought to correct market harms that 
had been not only tolerated but encouraged and imposed by federal and state utility 
regulators. Trinku would not preclude the government bringing a similar case today. In 
briefing the Trinko case to the Supreme Court, Verizon did not argue that the 
government’ s case 1974 against the Bell System was incorrect. Instead, we showed how 
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dismissal of Trinko’s complaint was consistent with the parallel result in the Seventh 
Circuit’s approval of a limited refusal -to-deal claim brought by MCI against AT&T — a 
consistency Judge Wood had likewise found in her opinion for the Seventh Circuit in 
Goldwasser. Notably, the MCI case involved AT&T’s flat refusal to connect MCTs 
independent long-distance facilities to AT&T’s local network, even though AT&T was 
selling such connections for the very same services to other ‘“independent telephone 
companies. ’’’^^ 

Cable TV . The multichannel video market was long kept non-competitive by 
regulation. The 1 984 Cable Act prohibited telephone companies from competing with 
cable TV operators. When that ban was struck down as a First Amendment violation in 
the lower courts and then removed by Congress in the 1996 Telecom Act, incumbent 
cable TV operators asserted that the telephone rivals must obtain cable franchises, one by 
one, from thousands of local municipalities before they may compete. This has slowed 
down entry by Verizon’s superior FiOS TV service. At the urging of incumbent cable 
operators, several states have increased the burdens of obtaining franchises with so-called 
“level playing field” laws.^^ 

Verizon filed an antitrust and First Amendment case against one of the 
municipalities that was making it difficult to enter in competition against the incumbent 
cable monopolist. Despite the regulated context, we did not believe our case was 
precluded by Tritiko. The case was promptly settled with the result that Verizon is now 
able to compete in the particular local market, and therefore we did not establish a legal 
precedent. 


2. Even when regulation and antitrust have the same goals, regulators may 
choose methods that sometimes arc substantively contrary to antitrust - indeed, 
regulatory methods may tend to preserve monopolies. 

Ordinary public utility regulation may bear “a strong resemblance” to competition 
in ultimate objectives: it often is designed to produce the same end result, in particular 
certain pricing levels, that a competitive process would produce.^^^ But the compatibility 


Brief for Petitioner Verizon at 42. Verizon Comm. Inc. v. Law Offices of Curtis V. Trinko LLP. No. 02- 
682 (May 23, 2003) (quoting 708 F.2d at 1 144 and FCC decision). In fact Trinko’s demand was tliat 
Verizon “‘fill in the gaps in its competitor’s netw'Oik,’” a duly tire Seventli Circuit mMCI specifically 
rejected, and that Verizon do this gap-filling by giving up the opportunity to use the facilities surrendered, 
which MCI specifically did not require. 

See Thomas W. Hazlett & George S. Ford, The Fallacy of Regulatory Symmetry: An Economic Analysis 
of the “Lew! Playing Field" in Cable TV Franchising Statutes, 3 Bus. & Politics 21, 43 (2001) (describing 
the entry inhibitions of the level-playing-field stabiles and cable incumbents' “strategic use of 
administrative processes to thwart entiy ” and preserve “a monopolistic equilibrium’’). One Wall Street 
analyst observed dial “[c]able providers are aware of (he proteebve effects francliise requirements liave and 
regularly tell their investors how the process will picv'cnt near term competitive entry by the Bells.” J. 
Hodulik, UBS, Franchise Fight Likely To Delay Video Competition at 3 (May 2, 2005). 

44 Alfred E. Kalm, 1 Tint Econo.viics oi' Reolil, 4T10N 63 (MIT reprint 1988). 
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of the desired end results does not mean that antitrust can borrow from regulation in 
defining duties. Even when the goals of antitrust and regulation are the same, their 
methods are very different. Antitrust fosters a competitive process. Regulation compels 
specific results. A few examples illustrate the difference: 

Acquiring or continuing a monopoly . Antitrust does not require dismantling of a 
lawful monopoly. Regulation may require dismantling. 

Pricing . Antitrust does not require a monopolist to charge less than a monopoly 
price. Regulation typically restricts price to some measure of costs. 

Dealing . Antitrust generally does not require affirmative dealing with others. 
Regulation often does. Common carriers by definition must deal with all customers. 

Mergers . The antitrust agencies evaluate whether a merger will hann 
competition, tf there is no likely harm, the agency doesn't challenge the merger. By 
contrast, the FCC requires mergers affirmatively to serve the public interest. This leads 
the FCC to impose conditions well beyond what either DOJ or the FTC thinks is needed 
to approve a merger. 

Ironically, regulation that imposes a “competitive” resnh can have the effect of 
preventing competition itself For example, the swiftest and surest way to end a 
monopoly is to let it charge a high price; high prices attract entry. Conversely, forcing a 
monopolist to share its productive facilities with rivals at low prices results in shared 
monopoly, and will deter rivals’ independent investments in competing facilities.^* 
Treating the symptoms of monopoly thus may keep it intact longer. 


Trinko, 540 U.S. al 407 (“To safeguard the iiicenlive to iiuiovale, llie possession of monopoly power will 
not be found unlawful unless it is aeeonipanicd by an clcincnt of anliconipctilive coniliicl”); Unitud States 
V. United States Steel Corp., 251 U.S. 417, 451 (1920) (Section 2 “docs not compel competition”); Eastman 
Kodak Co. Image Tech. Sens., Inc.. 504 U.S. 451. 480 (1992) (power plus conduct): Aspen Skiing Co. v. 
Aspen Highlands Skiing Corp., 472 U.S. 585, 596 n.l9 (1985); United States v. Microsoft Corp., 253 F.3d 
34, 51, 58 (D.C. Cir. 2001) {en hand) ("merely possessing monopoly power is not itself an antitnist 
violation”; "having a monopoly does not by itself violate Ji 2”; “'the successful competitor, having been 
urged to compete, inusl not be turned on when he wins,”’ quoting United States v. Ahtminiim Co. of 
America, 148 F.2d 416, 430 (2d Cir. 194.5) (L. Hand. J.)). 

Trinko, 540 U.S. al 407 (“cliarging of monopoly prices, is not ... unlawful”). 

Trinko, 540 U.S. at 408 (“as a general matter, tlie Shemian Act ‘does not restrict the long recognized 
right of [aj trader or manufachirer engaged in an entirely private business, freely to exercise his own 
independent discretion as to parties with whom he will deal,”’ quoting United States v Colgate & Co., 250 
U.S. 300, 307 (1919)). 

For e.xample. a prominent fonner FCC economist has shown llial the European model for broadband 
infrastracture sharing depresses investment. Scott J. VVallsten and Stephanie Hausladen, Net Neutrality, 
Unbundling, and their Effects on International Investment in Next-Generation Networks 107 (March 2009). 
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3. Regulation more readily admits of fine-tuning. 

As discussed above, regulation operates procedurally very dilferently than 
antitrust. Regulation can be experimental, trying one approach, then another, changing 
course as the results are seen. Regulatory enforcement mechanisms can be calibrated to 
provide incentives that motivate desired conduct, making adjustments with experience. 
Enforcement penalties can be closely tied to the substance of the regulatory duties, with 
care taken that beneficial conduct such as price-cutting, investment, and innovation is not 
deterred by excessive or imprecisely administered penalties (which would cause the 
regulated firm to avoid entire areas out of caution). The administrative agency gains 
experience over time, and the same agency will be there to revisit specific requirements 
that prove ineffective or counterproductive. 

Antitrust is substantively less fine-tuned and procedurally less fine-tunable. It 
forbids “monopolization” and restraints that are “unreasonable.” Its enforcement, 
involving juries, class actions, and treble damages, is a potent but imprecise deterrent, 
making it important not to point this weapon in the direction of normally pro-competitive 
behaviors. The administration of antitrust by single-case lay juries means there is usually 
no opportunity to gain industry-specific expertise or to make adjustments in light of 
experience. In particular, a common-law antitrust process is not able reliably to make the 
right judgments about how much sharing and on what terms will do more good than 
hami.21* 

Consider the regulatory regime at issue in the Trinko case. Trinko alleged that 
Verizon failed to send prompt acknowledgements of rivals’ orders for unbundled 
telephone lines. A precise specification of what Verizon was supposed to do was 
contained in three documents: (1) an interconnection agreement between Verizon and 
Trinko’s carrier, AT&T; (2) Carrier-to-Carrier Guidelines established jointly by Verizon, 
its rivals (known in industry jargon as “CLECs”), and the New York Public Service 
Commission; and (3) a state-commission administered Perfonnance Assurance Plan that 
defines automatic penalties to be paid to the CLECs for performance deficiencies. For 
example, perfonnance measure “OR-8” requires Verizon to check each CLEC order to 
ensure it is “valid and complete” and then to return an acknowledgement to the CLEC 
within two hours, 95% of the time. The penalty for missing this perfonnance measure 
was set with regard to the size of the performance shortfall, its effect on the CLEC 
business, and whether Verizon had missed this measure in the past. The state 
commission retained discretion to adjust the weights of penalties up or down as 
experience was gained. 

The regulatory enforcement regime in New York, where Trinko’s office is 
located, put at risk a sizeable fraction of Verizon’s annual profits. The FCC approved the 
New York enforcement regime as potent: “We believe it is useful to compare the 


The coimnon law reluclance lo defliie and enforce terms on wliicli mandaled sliaring of monopohst 
facilities with aspiring competitors is to be afforded, based only on general standards, is over a cenhirj' old. 
Express Cases, 117 U.S. 1, 28-29 (1886). 
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maximum liability level to Bell Atlantic’s net revenues derived from local exchange 
service - after all, it is primarily its local service profits that Bell Atlantic would have a 
theoretical incentive to ‘protect’ by discriminating against competing local carriers. * * 
In 1998, Bell Atlantic reported a Net Return of $743 million in New York: $269 million 
[the amount then at risk under the Performance Assurance Plan] would represent 36% of 
this amount.’’^® 

There are profound problems accompanying calibration of any sharing duties. 
Excessive sharing (a) undermines the incentive of the regulated finn to invest in creating 
or maintaining or upgrading facilities (the entire risk is borne by the regulated firm, but 
rewards must be shared); (b) undermines the incentive of rivals to build or buy when 
renting at low prices from the regulated firm is cheaper and less rislry (the regulated firm 
is stuck with the facility if demand is disappointing); and (c) harms, facilities-hnilding 
rivals, whose investments (e.g., more efficient than the regulated firm but perhaps not as 
efficient as possible) must compete against rivals renting from the regulated firm at 
super-low prices. One of the strongest amicus briefs in the Supreme Court in Trinko 
came from the equipment manufacturers, who just want the market to grow so they can 
sell more equipment. The manufacturers argued that excessive sharing requirements 
were depressing investments by both the incumbents and new rivals.^l 

The above observations lead me to two conclusions: 

Conclusion #1: Antitrust should not be rewritten or interpreted to encompass 
specific regulatory requirements. 

As discussed above, there are two kinds of reasons that courts cannot soundly 
borrow violations of regulatory duties to define antitrust violations. 

First, the substantive policies are fundamentally different in what they do about 
the ideal of “competition.” For example, in telephones, the 1996 Act seeks to 
“jumpstart” competition and ''uproot” monopolies; antitrust does neither. The choices 
made under the 1 996 Act about terms of sharing (including the all-but-confiscatorily low 


Applicalion of Verizon New York. 15 FCCR 3953 (1999), 436. The available annual penally under 
the New York plan subsequently was increased to $293 million although Verizon’s profits from the state 
had declined. At tlie time of the Trinko decision, the total of available annual penalties in Verizon’s states 
(not counting New Jersey) was $1.24 billion. New Jersey had no annual cap on the penalties that could be 
inatrred. 

Amicus Brief of Telecommunications Industiy Ass’n, 16 & n.6 (U.S. May 23, 2003) (citmg Telecom. 
Industry Ass’n., 2003 Teleconmimiicalioiis Market Review and Forecast at 55. 60 (2003)). 

As the Supreme Court explained in Trinko, imder the 1996 Tclccoimnmiications Act, there is also a 
textual reason for not incorporating regulaloiy duties into antitmst: The savings clause precludes using the 
new regulatory duties to "modify " (add to) pre-existing antitmst duties. It declares that Congress was not 
treating the new 1 996 Act duties as if they defined a new standard for “restraint of trade” or 
“monopolizing’’ conduct under the Sherman Act. Compare Robertson tt Seattle Audubon Soc 'y, 503 U.S. 
429, 439-40 (1992) (law deenting certain conduct to come within prior statule “modified’’ prior stalule). 


- 13 - 



42 


prices) are not the choices antitrust makes. Most notably, antitrust does not require 
below-monopoly pricing for any sharing. The Supreme Court has specifically cautioned 
against confusing antitrust wrongs with other wrongs, including even the evasion of 
regulatory controls on exploitation of a monopoly. ^3 

Second, enforcement systems differ. Agency decision-makers are able to act 
flexibly and prospectively and use calibrated penalties {e.g., the 1996 Act regime), 
whereas juries act retrospectively through severe treble-damages penalties and judges 
adopt injunctions that typically are difficult to modify. Thus the Supreme Court has 
recognized that substantive policy choices now go hand in glove with particular 
enforcement regimes. 34 Respect for differences in implementation and remedial choices 
is most important when a regulatory regime “comes as close to the line of overregulation 
as possible-that is, to achieve the benefits of regulation right up to the point where the 
costs of further benefits exceed the value of those benefits. ”35 The remedial choices of 
specific statutes thus trigger the principle that the “specific governs the general. ”36 And 
antitrust litigation would inevitably operate as an “extraneous pull” on agency processes 
themselves (Buckman Co. v. Plaintiffs' Legal Committee, 531 U.S. 341, 353 (2001)), 
distorting the choices of participants and decision-makers alike. 

Accordingly, because regulatory determinations are deeply experimental and 
uncertain, and price regulation in particular “inevitably distorts the incentive to reduce 
costs or engage in further innovation” and tends to chill new entry that higher prices 


NYNEXv. Discon, 525 U.S. 128, 136, 137 (1998). That violations of otlier standards overlap as a matter 
q/7acf with violations of amitmst standards (see ABA, Antitrust Law Developments 249 (5th ed. 2002)) 
does not mean that wrongfiil ness under the former is the reason, or even a reason, for finding the conduct 
wrongful under aiuitnisl. An e.xainination of Uie ABA slaleiuenl and ils foolnole support confirms llial it is, 
at best, a dcscriplion of de facto overlap. 

34 See R. Fallon. D. Meltzer & D. Shapiro, Hart d-. H^’ech.ster ’.s the I'ederat Courts and the hederat System 
841-42 (4lli ed. 1996). In many contexts since the 1970s, Ihe Court las rejected the nolion Hal il is beller, 
or even pemiissible, to add remedies to lliose Congress chose for particular slatulorv' violalions, 
recognizing the importance of congressional remedial choices, such as whctlrcr agencies (or numerous 
individual judges or juries) resolve disputes imder potentially' open-ended standards, and what remedies 
attach to violations. See, e.g., .Alexander v. Sandoval, 532 U.S. 275. 290 (2t)t)l)t Karahatios n Natl Fed. of 
I'ederat Fjiiployees, 489 U.S. 527, 533 (1989); Merrett Dow Fharmaceuticais Inc. v. I'homp.son. 478 U.S. 
804 (i9»6): Ma.s.mchu.sellsMul, Life Ins. Co. v. Russell. 473 U.S. 134, 145, 146-147 (1985); A/irMe, sex 
County .Sewerage Ardh. v Nat ’I Sea Chmimers Assn., A53 U.S. 1, (9-20 (OUly, NortlriVe.st Airlines, Inc. v. 
Transport Wkr.s.. 451 U.S. 77, 93-94 (1981); Transamerica .Mortgage Advisors, Inc. v. lewis. 444 U.S. 11. 
19-20 (1979). 

33 Easlerbrook, Statutes ’ Domains, 50 U. Clii. L. Rev. 533, 541 (1983). 

36 Vanity Carp. v. Howe. 516 U.S. 489. 511-12 (1996); see Patterson v. McLean Credit Union, 491 U.S. 

164, 180-82 (1989) (refusing "'to read an earlier statute broadly where the result is to circumvent the 
detailed remedial scheme conslnicted in a later statute’”). 
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might attract, “[ajntitrust courts have rightly resisted undertaking the heavy, continuous, 
and unguided burden of supervising the economic performance of business firms. 

Conclusion # 2 : Antitrust should not condemn large, successful firms for 
pro-competitive behaviors. 

1 want to emphasize a final point. Regulation sometimes inhibits large and 
successful firms from engaging in pro-competitive behaviors such as cutting prices, 
innovating, and investing. There is a popular view that antitrust, too, should specially 
scrutinize these behaviors by large firms because cutting prices, etc., can injure rivals. 

That view is wrong. As a general rule, when non-dominant firms are observed 
commonly engaging in a particular form of conduct in the marketplace, such conduct 
should be presumptively permissible for a large firm also: 

If the practice is one employed widely in industries that resemble the 
monopolist’s but are competitive, there should be a presumption that the 
monopolist is entitled to use it as well. For its widespread use implies that 
it has significant economizing properties, which implies in turn that to 
forbid the monopolist to use it will drive up his costs and so his optimum 
monopoly price.^* 


3 P. Areeda & H. Hovenkamp, Antitrust L.wv *1 72()b at 256 (2d ed, 2000) (footnote omitted, noting 
rare exceptions embodied injudicial decrees); United States r. Trenton Potteries Co., ITi U.S. 392, 397-98 
(1927) (recognizing problems tvilli anliirusl price adinuustration): United Stales v. Addyslon Pipe ct Sieel 
Co.. 85 F. 271. 283 (6th Cir. 1898) (Taft, J.) (to examine reasonableness of price is to “set sail on a sea of 
doubt”); see Image Technical Servs., Inc. v. Eastman Kodak Co.. 125 F.3d 1195, 1225 (9tli Cir. 1997) 
(rejecting even a remedial '‘reasonable price” order, restricting order to “nondiscritninatoiy pricing”); City 
of Milwaukee v, Illinois, 451 U.S. 304. 325 (1981) (“Nol only are tire teclmical problems difficult- 
doubtless the reason Congress vested autliority to administer the Act in administrative agencies possessing 
the necessary expertise-but the general area is particularly unsuited to the approach inevitable under a 
regime of federal coimnonlaw.”). See also Town of Concord v. Boston Edison Co., 915 F.2d 17, 25 (Isl 
Cir. 1990). 

Ricliard A. Posner. An TTiRUs rL.AW 253 (2d ed. 2001); see Ricliard A. Epstein, Monopoly Dominance 
or Level Playing Field? The New .Inlilntsl Paradox, 72 U. CM. L. Rev. 49. 60 (2005) (‘‘[T]he appropriate 
assumption is llial these practices offer some efficiencies Ural improve the gains from trade, even if a 
reviewing couit cannot quite undcistand exactly \vh\' these practices survive or how they work.”); David S. 
Evans & A. Jorge Padilla, Designing Antitrust Rules for Assessing Unilateral Practices: A Neo-Chicago 
.Approach, 72 U. Chi. L. Rev. 73. 81 (2005) (‘'[NJoiidominant firms regularly engage in unilateral practices 
challenged under the antitrust laws. These include tying; vertical restraints such as exclusive contracts and 
e.xclusive territories; nonlinear pricing, including loyalty discounts; and aggressive price cirtting. Prachces 
that generate efficiencies where fmns lack market power logically should gcncralc lliosc same efficiencies 
where finns possess market power. There is no economic reason to believe tliat tliese efficiencies become 
less important as finns acquire market power. We therefore presume these practices are procompetitive, 
even if practiced by frrnis w ith monopoly power, unless shown otherw ise.”); Brooke Croup Ltd. v: Brown 
cf IVilliamson Tobacco Corp., 509 U.S. 209, 223-26 (1993) (adopting predatory' pricing test for measuring 
the legality' of single-product discounts by dominant firms); U.S. Br. in 3M rr LePage’s, 10 n.6, 14 n.l 1 
(U.S. filed May 2004) {Brooke Group “plainly” applies lo dominant fimi pricing). 
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Monopolists, of all fimis, should be encouraged to lower prices (to still-above- 
cost levels), invest, and innovate because by definition full market pressure to do so is 
missing, and there are more customers who stand to benefit. 


- 16 - 



45 


Mr. Johnson. Thank you, Mr. Thorne. 

Professor Lemley? 

TESTIMONY OF MARK A. LEMLEY, WILLIAM H. NEUKOM PRO- 
FESSOR OF LAW, STANFORD UNIVERSITY, SCHOOL OF LAW, 

STANFORD, CA 

Mr. Lemley. Thank you, Mr. Chairman, Ranking Member Coble, 
Members of the Subcommittee. I appreciate the invitation to speak 
here, and I want to start by saying that I agree, Mr. Chairman, 
with what you said in your opening statement. 

I think it is right to say that the antitrust law traditionally op- 
posed implied repeal of antitrust law by regulation, that that policy 
is a good one because it protects important competition interests in 
circumstances where regulated industries — where regulators — 
might not protect those interests. And I will also agree with you 
that that wise policy is under attack as a result of the Trinko, and 
particularly the Credit Suisse decisions, because the Supreme 
Court in the last 10 years seems to have backed off from the rule — 
longstanding rule — that there is no implied repeal of the antitrust 
laws in government regulation. 

What I want to spend my time today talking about just briefly 
is one of the unfortunate consequences, which is the problem that 
I call regulatory gaming. There are a number of circumstances in 
which private parties engage in behavior that harnesses pro-com- 
petitive or neutral regulations and uses them for exclusionary pur- 
poses. 

In the paper that is attached to my testimony, Stacey Dogan and 
I identify a number of those circumstances. Let me just give two 
examples: one is the Unocal case, in which the — an oil company 
participated before a government-run standard-setting organization 
to set air quality standards in California, persuaded the govern- 
ment to adopt as a mandatory rule a particular set of air quality 
standards, and then revealed that it had a patent covering that 
particular technology and no one else could use it unless they paid 
a super-competitive price. 

Another example involves the pharmaceutical industry, which is 
engaged in a variety of techniques designed to try to extend the life 
of its patents covering certain drugs. One particular example in- 
volves so-called product-hopping, in which pharmaceutical patent 
owners make minor changes to their products that don’t affect their 
FDA regulatory approval but make it impossible under the Hatch- 
Waxman Act for generic manufacturers to substitute generic drugs 
that are cheaper for those patented products. 

The difficulty here is that these are actions which, in the absence 
of a regulatory system, wouldn’t exist. There wouldn’t be a problem 
but for the fact that the government regulation helps the gaming 
to take effect. It gives it cover. It gives it monopoly power. It gives 
it mandatory authority. 

And in those circumstances where the regulation itself is not re- 
stricting competition but private action is restricting competition, 
antitrust law can and should step in. The worry is that under 
Credit Suisse and Trinko the reasoning of the Supreme Court sug- 
gests that antitrust law needs to back off, it needs to defer to the 
regulatory agency not just in circumstances where the regulatory 
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agency has made an affirmative decision to restrict competition, 
but even in circumstances where the regulatory agency has merely 
been silent — has not acted — and I think that is a mistake. 

Now, Mr. Chairman, you suggested correctly that we have long 
had a maxim in antitrust law that courts wouldn’t assume the pas- 
sage of a particular regulation impliedly repealed or limited the 
reach of that antitrust law. And I think that maxim is correct, and 
if the Supreme Court is no longer properly applying it the right so- 
lution, it seems to me, is to reverse the presumption. 

Rather than simply having individual savings clauses in par- 
ticular regulatory statutes, which seems in recent years to have 
been effective, we might consider a more general amendment to the 
antitrust law along the following lines: No regulation or act of Con- 
gress shall be interpreted to restrict or repeal the antitrust laws 
unless it expressly so provides. 

And a provision along those lines would serve the same pur- 
pose — it would enact the no implied repeal rule — but it would effec- 
tively reverse the presumption. Rather than asking in any par- 
ticular case, “Did Congress intend this regulation to change the 
antitrust laws?” the rule would be that unless Congress expressly 
said, “Here is an exemption from the antitrust laws,” courts 
wouldn’t be allowed to create one. And I think that would be wise 
policy. 

[The prepared statement of Mr. Lemley follows:] 
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Prepared Statement of Mark A. Lemley 

Testimony of Mark A. Lemley, Stanford Law School 

Is There Life After Trinko and Credit Suisse? 

Hearing Before the House Subcommittee on Courts and Competition Policy, 
Committee on the Judiciary, June 15, 2010 

Antitrust law promotes competition in the service of economic 
efficiency. Government regulation may or may not promote either 
competition or efficiency, depending on both the goals of the agency and the 
effects of industry "capture." Antitrust courts have long included regulated 
industries within their purview, working to ensure that regulated industries 
could not use the limits that regulation imposes on the noniial competitive 
process to achieve anticompetitive ends. Doing so makes sense; an antitrust 
law that ignored anticompetitive behavior in any regulated industry would 
be a law full of holes. 

The role of antitrust in policing regulated industries appears to be 
changing, however. A cluster of Supreme Court decisions in the past decade 
have fundamentally altered the relationship between antitrust and regulation, 
placing antitrust law in a subordinate relationship that, some have argued, 
requires it to defer not just to regulatory decisions but perhaps even to the 
silence of regulatory agencies in their areas of expertise. The most notable 
cases in this group are Trinko and Credit Suisse. 
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Absolute antitrust deference to regulatory agencies makes little sense 
as a matter either of economics or experience. Economic theory teaches that 
antitrust courts are better equipped than regulators to assure efficient 
outcomes in many circumstances. Public choice theory - and long experience 
- suggests that agencies that start out trying to limit problematic behavior by 
industries often end up condoning that behavior and even insulating those 
industries from market forces. And as history has shown, relying on 
regulatory oversight alone without the backdrop of antitrust law would leave 
both temporal and substantive gaps in enforcement, which unscrupulous 
competitors could exploit to the clear detriment of consumers. The mere 
existence of a competition-conscious regulatory structure cannot guarantee 
against abuses of that structure, or against exclusionary behavior that falls 
just beyond its jurisdiction. Indeed - and perhaps ironically - the very 
regulatory structure that exists to promote competition can create gaming 
opportunities for competitors bent on achieving anti-competitive goals. Such 
"regulatory gaming" undermines both the regulatory system itself and the 
longstanding complementary relationship between regulatory and antitrust 
law. 

The risk of regulatory gaming provides an important example of the 
need for ongoing antitrust oversight of regulated industries. Regulatory 
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gaming is private behavior that harnesses pro-competitive or neutral 
regulations and uses them for exclusionary purposes. In the attached paper, 
Stacey Dogan and I identify three instances of regulatory gaming: (1) 
product-hopping, in which the branded company makes repeated changes in 
drug formulation to prevent generic substitution, rather than to improve the 
efficacy of the drug product; (2) manipulation of govermnent standard- 
setting organizations to push a technical standard that excludes competitor 
products; and (3) price squeezes by partially regulated industries that 
exclude competition in the unregulated product sector. 

My goal here is not to argue that these particular examples of 
regulatory gaming do or do not violate the antitrust laws. Rather, my point is 
that whether or not particular acts of regulatory gaming harm competition is 
and should be an antitrust question, not merely one that involves interpreting 
statutes or agency regulations. Some level of antitrust enforcement - with 
appropriate deference to finn decisions about product design and affirmative 
regulatory decisions that affect market conditions - provides a necessary 
check on behavior, such as product hopping, that has no purpose but to 
exclude competition. 

Until the past decade, it was a well-established maxim of antitrust law 
that courts would not assume the passage of a particular regulation impliedly 
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repealed or limited the reach of antitrust law. The Supreme Court 
abandoned that maxim in Trinko and Credit Suisse. While the Supreme 
Court could reverse ground and permit antitrust scrutiny of regulatory 
gaming, the recent trend in its cases makes that unlikely. T believe Congress 
should act to preserve the traditional role of antitrust law in the face of 
regulation. The most straightforward way to do so would be to enact that 
time-honored maxim as law. 

As a result, 1 offer the following possible amendment to the Shennan 
Act for the Subcommittee’s consideration: 

“No regulation or Act of Congress shall be interpreted to restrict or 
repeal the antitrust laws unless it expressly so provides.” 
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Regulatory Gaming Dogan & Lemley DRAFT 

Antitrust Law and Regulatory Gaming' 

Stacey L. Dogan^ and Mark A. Lemley' 

Antitrust law promotes competition in the service of economic efficiency. Government 
regulation may or may not promote either competition or efficiency, depending on both the goals 
of the agency and the effects of industry “capture.” Antitrust courts have long included regulated 
industries within their purview, working to ensure that regulated industries could not use the 
limits that regulation imposes on the normal competitive process to achieve anticompetitive 
ends."* Doing so makes sense; an antitrust law that ignored anticompetitive behavior in any 
regulated industry would be a law full of holes. 

The role of antitrust in policing regulated industries appears to be changing, however. A 
cluster of Supreme Court decisions in the past decade have fundamentally altered the 
relationship between antitrust and regulation, placing antitrust law in a subordinate relationship 
that, some have argued, requires it to defer not just to regulatory decisions but perhaps even to 
the silence of regulatory agencies in their areas of expertise.' While many of those decisions 


* © 2008 Stacey L. Dogan & Mark A. Lemley. 

' Professor of Law, Northeastern University. 

' William H. Neukom Professor, Stanford Law School; of counsel, Keker & Van Nest LLP. 
Thanks to Tim Schneider, research assistant extraordinaire, and to Rose Hagan, Scott Hemphill 
and participants in a conference at the University of Minnesota School of Law for comments on 
an earlier draft. 

' See, e.g., Otter Tail Power Co. v. United States, 410 U S. 366 (1973); Northeastern Tel. Co. v. 
AT&T, 651 F.2d 76 (2d Cir. 1981); see generallyY\a]i^ J. Weiser, The Relationship of Antitrust 
and Regulation in a Deregulatory Era, 50 Antitrust Bull. 549 (2005). 

' Credit Suisse First Boston Ltd. v. Billing, 127 S.Ct. 2383 (2007); cf. Nynex Corp. v. Discon, 
Inc., 525 U.S. 128 (1998); Verizon v. Trinko, 540 U.S. 398 (2004). 

1 


Eledronic copy available at: http:/,tssm.com/abstract=1 287221 
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might be justified on their facts as a matter of antitrust law/' together they are leading courts and 
commentators to conclude that the antitrust laws are impliedly repealed by government 
regulation of a particular industry.’ The new vogue for antitrust deference will come to a head in 
2009, when the Supreme Court decides Pacific Bell v. UnkLine, which raises the question 
whether a regulated monopoly with franchised rights of way violates the antitrust laws by 
engaging in a “price squeeze”: charging broadband competitors wholesale prices for use of the 
right of way that exceed the retail prices its own subsidiary charges its customers.* 

Absolute antitrust deference to regulatory agencies makes little sense as a matter either of 
economics or experience. Economic theory teaches that antitrust courts are better equipped than 
regulators to assure efficient outcomes in many circumstances. Public choice theory - and long 
experience - suggests that agencies that start out trying to limit problematic behavior by 
industries often end up condoning that behavior and even insulating those industries from market 
forces. And as history has shown, relying on regulatory oversight alone without the backdrop of 
antitrust law would leave both temporal and substantive gaps in enforcement, which 
unscrupulous competitors could exploit to the clear detriment of consumers.’ The mere 


See, e.g., CreditSuisse Securities, LLC v. Billing, 127 S.Ct. 2383, 2390 (2007) (Stevens, 
concurring) (“1 ... would hold . . . that the defendants’ alleged conduct does not violate the 
antitrust laws, rather than holding that Congress has implicitly granted them immunity from 
those laws ”). The exception is Trinko, which arguably produced anticompetitive results and 
which certainly misinterpreted prior law. See hifra text accompanying notes - . 

’ Bruce H. Kobayashi & J oshua D. Wright, Federalism, Stihslartlive PreempUon, and Limits on 
Antitrust: An Application to Patent Holdup (working paper 2008); cf. Rambus, Inc. v, FTC, 522 
F.3d456(D.C. Cir. 2008). 

* linkLine Communications, Inc., v. SBC California, Inc., 503 F.3d 876 (9th Cir. 2007), cert. 

granted sub notn.. Pacific Bell Telephone Co. v. linkLine Communications, Inc., US. , 128 

S.Ct. 2957 (2008). 

’ Indeed, Trinko itself arguably illustrates the phenomenon of monopolists abusing their 
position in the face of ineffective regulatory oversight. See generally Spencer Weber Waller, 
Microsoft and Trinko: A Tale of Two Courts, 2006 U'I'AhL. Rfv. 741, 753-55 (2006) 

2 


Eledronic copy available at: http:/,issrn.com/abstract=1 287221 
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existence of a competition-conscious regulatory structure cannot guarantee against abuses of that 
structure, or against exclusionary behavior that falls just beyond its jurisdiction. Indeed - and 
perhaps ironically - the very regulatory structure that exists to promote competition can create 
gaming opportunities for competitors bent on achieving anti-competitive goals. Such “regulatory 
gaming” undermines both the regulatory system itself and the longstanding complementary 
relationship between regulatory and antitrust law. 

We argue that the risk of regulatory gaming provides an important example of the need 
for ongoing antitrust oversight of regulated industries. We define regulatory gaming as private 
behavior that harnesses pro-competitive or neutral regulations and uses them for exclusionary 
purposes. Complex regulatory systems - particularly those requiring government approval for 
market entry - can create opportunities for such gaming, by enabling dominant parties to dictate 
industry standards while delaying entry of competing products. The pharmaceutical industry has 
witnessed this behavior for years, as branded drug companies have used exclusionary tactics to 
stay one step ahead of generic entry. In one species of this behavior - product-hopping - the 
branded company makes repeated changes in drug formulation to prevent generic substitution. 


(questioning effectiveness of regulatory regime in Trinko), Adam Candeub, Trinku and Re- 
Grounding the Refusal to Deal Doctrine, 66 U. Put. L. RliV. 821 (2005) (“Trinko’s implication 
that there can be no antitrust injury from refusing to deal, i.e., provide interconnection, so long as 
regulation requires access, is probably not true ”). 

Dg-, Covad Communications Co. v, BellSouth Corp., 374 F.3d 1044, 1050 (1 1th Cir. 2004) 
(upholding antitrust claim based on a “squeeze” between regulated wholesale prices and 
unregulated retail prices that plaintiff claimed were predatory); cf. Town of Concord v. Boston 
Edison Co., 915 F.2d 17, 29 (1st Cir. 1990) (Breyer, C.J.) (“We recognize that a special problem 
is posed by a monopolist, regulated at only one level, who seeks to dominate a second, 
unregulated level, in order to earn at that second level the very profits that regulation forbids at 

the first ”). See generally Candeub, supra note , at 841 (“Congress could quite reasonably 

have wanted the antitrust laws to enforce its access regime because, for better or worse, the FCC, 
structurally incapable of Olympian detachment from political influence, could be seen as a poor 
forum to decide such disputes. Or, at the very least, Congress could have intended the threat of 
antitrust action to discipline the behavior of the Baby Bells”). 
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rather than to improve the efficacy of the drug product." Product-hopping raises difficult 
questions for antitrust courts. On the one hand, product hopping antitrust suits require courts to 
inquire into product design choices, something antitrust judges take pains to avoid; they also 
raise concerns about courts second-guessing judgments by agencies and legislators about how 
best to balance competition and innovation in regulated markets. On the other hand, if left 
unchallenged, this kind of behavior can cause sustained inefficiencies in markets. 

Industry standards set or endorsed by government bodies offer a second example. If the 
government requires that products include particular features or perform in particular ways, 
private parties can sometimes hoodwink regulators into adopting standards that favor their 
proprietaiy technologies and exclude their competitors.'^ Of course, nothing prevents the 
government from settling on a patented standard, and private parties have a protected right to 
petition the government regardless of their motive. But when petitioning behavior contains 
material misstatements or omissions, and results in standards that exclude competition in ways 
the government did not anticipate, the petitioning party has abused the regulatory process. Here, 
too, antitrust courts must strike a delicate balance among several competing concerns - the right 
to petition the government, the legitimate enforcement of patent rights, and the very real problem 
of patent holdup and regulatory abuse." 

Our goal in this paper is not to persuade the reader that these particular examples of 
regulatory gaming violate the antitrust laws (though we think they do) or that other examples, 

" FTC v. Warner Chileott, 2005 WL 3439585 (D.D.C. Complaint Filed Nov. 7, 2005); Abbott 
Laboratories v. Teva Pharmaceuticals USA, 432 F. Supp. 2d 408 (D. Del. 2006). 

Opinion of the Commission, In re Matter of Union Oil Company of California, Docket No. 
9305 (opinion issued July 7, 2004), available at 
http://www.ftc.gOv/os/adjpro/d9305/040706commissionopinion.pdf. 

" See, e.g.., Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty Stacking, 85 Tex. L. 
Rev. 1997 (2007). 
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such as regulatory price squeezes, do not violate the antitrust laws. Rather, our point is that 
whether or not particular acts of regulatory gaming harm competition is and should be an 
antitrust question, not merely one that involves interpreting statutes or agency regulations. 
Regulatoiy agencies and even Congress cannot prevent gaming ex ante. Experience with the 
pharmaceutical industry suggests that if Congress acts to squelch one form of gaming, companies 
will find other ways to game the system. And even if Congress or the regulating body can 
surgically fix a particular type of exclusionary behavior, such an ex post response (unlike the 
threat of antitrust treble damages) does nothing to compensate for past harm or to deter future 
gaming behavior. Some level of antitrust enforcement - with appropriate deference to fmn 
decisions about product design and affirmative regulatory decisions that affect market conditions 
- provides a necessary check on behavior, such as product hopping, that has no purpose but to 
exclude competition. 

Part I begins with an introduction to the relationship between antitrust law and industry- 
specific regulation. After briefly discussing the historical collaboration between antitrust and 
regulatory law, we e.xplore the recent cases that show skepticism toward antitrust intervention in 
regulated industries - skepticism that represents a marked departure from antitrust history. In 
Part II, we contend that this skepticism, if applied too broadly, contradicts both logic and a rich 
economic literature that suggests that antitrust law generally does a better job of disciplining 
exclusionary behavior and achieving competitive outcomes than do government agencies. The 
decisions that have ushered in antitrust deference have perverted the lessons of law and 
economics, taking the efficiency-based attacks lodged against overly vigorous antitrust 
enforcement as license to cut back on all antitrust enforcement, even where antitrust offers the 
only hope of curbing regulatory abuse. 
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At the same time, we agree that antitrust courts must use caution in treating regulated 
industries, intervening only when the regulatory structure appears unable, for some identifiable 
reason, to ensure competitive outcomes. Thus, Part III distills a framework for evaluating the 
application of antitrust law to regulated industries. While we argue that antitrust should not defer 
to regulatory agencies merely because they operate in the area of inquiry, neither should antitrust 
ignore the decisions regulators make. Where a regulator has made a decision that affects 
competition - by setting a particular price, for example, or denying a license to a potential 
competitor - antitrust should not second-guess that decision absent evidence of outright 
corruption,'"* But the fact that a regulator does not object to or block a private company’s 
anticompetitive practice does not mean that antitrust law must countenance that practice. When 
regulators lack the mandate or the commitment to protect against exclusionary behavior, antitrust 
courts have a continuing role to play. 

Indeed, the existence of regulation not only fails to guarantee competitive outcomes in 
many cases, but can make things worse by creating opportunities for anticompetitive games. In 
Part IV, we turn to regulatory gaming as an example of behavior that justifies ongoing antitrust 
oversight of regulated markets. We use three examples - pharmaceutical product-hopping, abuse 
of government standard-setting, and regulatory price squeezes - to illustrate the phenomenon of 


*“' See, e.g.. Federal Prescription Services, Inc. v. American Pharmaceutical Ass’n, 663 F.2d 
253, 263 (D.C, Cir. 1981) (“Attempts to influence governmental action through overtly corrupt 
conduct, such as bribes (in any context) and misrepresentation (in the adjudicatory process), are 
not normal and legitimate exercises of the right of petition, and activities of this sort have been 
held beyond the protection of Noerr.”); id at 262 (Noerr is inapplicable to activity that 
“subverted the integrity of the governmental process”); cf. Allied Tube & Conduit Corp, v. 

Indian Head, Inc., 486 U S. 492 (1988) (finding antitrust violation based on wholesale capture of 
private standard-setting body). See Mark A. Lemley & David McGowan: Anliinisl Immvnily: 
State Action and Federalism, Petitioning and the First Amendment, 17 Harv. J. L. & Pub. Pol’y 
293 (1994). 
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regulatory gaming, the risks that gaming can pose to competition and consumer welfare, and the 
appropriate limits of antitrust in this area. Part V concludes. 

I. The Role of Antitrust in Regulated Industries 

Antitrust is designed to protect competition. But threats to competition do not come 
only from private conduct in unregulated industries, the traditional province of the Sherman Act. 
They can also come from government regulation itself, from government delegation of market 
control to private actors, and - most important for our purposes - from private actions designed 
to take advantage of a regulatory regime. 

Courts have long recognized the potential for conflicts between an antitrust regime 
directed at encouraging efficient market competition and regulatory systems that are either 
deliberately anticompetitive or, more likely, simply indifferent to their competitive effects. But 
where it is the state itself that decides upon an anticompetitive end, the antitrust laws have not 
intervened, either because of worries about federal-state relations or (at the federal level) worries 
about the relationship between the judiciary and the administrative state. Thus, the state of 
California was free during the Great Depression to organize raisin-growing cooperatives that 
bought up and destroyed the majority of the raisin crop in order to create artificial scarcity, 
raising prices on food at a time when buyers could ill afford it.’® This was undeniably stupid 
economic policy, but it was government-set economic policy, and the Supreme Court concluded 
that the courts did not have the constitutional power to reverse it. That remains the rule: state 

See Standard Oil Co. v. FTC, 340 U S. 231, 248 (1951) (“The heart of our national economic 
policy long has been faith in the value of competition.”); Brown Shoe Co. v. United States, 370 
U.S. 294, 320(1962). 

’® Parker V. Brown, 3 17 U.S. 341 (1943). 

” /£/. at 350-52. 
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regulations that affect or even destroy competition are not antitrust violations.’^ This is true even 
if those actions are venal - if they are the result of capture or bribery of the government decision- 
makers by those who stand to benefit from their regulations. In Cit)- of Columbia v. Omni 
Onlc/oor Advertising, for example, the Court immunized city regulations that forbad construction 
of new billboards, even though the evidence established that those regulations were passed at the 
behest of the incumbent monopoly owner of existing billboards in the city in an effort to prevent 

19 

new entry. 

States do not always act as brazenly as they did in Parker v. Brown, however. 

Sometimes governments will interfere with competition not by restricting it directly, but by 
setting up licensing schemes or rules that effectively delegate market control to private actors. 

For example, in FTC v. Ticor Title, the government challenged a state rule that allowed 
competitors to collectively agree on the rates they would charge for title insurance; the state then 
“adopted” those rates by default unless it affirmatively acted to veto or change the rates. Those 


See 1 Philip Areeda & Herbert Hovenkamp, Antitrust Law para 200, at 148 (“antitrust’s 
intervention into the political process is inappropriate once it is determined that the government 
itself rather than a private actor is the relevant decision maker.”). Because this rule derives from 
concerns about federalism and state sovereignty, it does not necessarily apply to acts by 
municipalities. See Community Communications Co. v. City of Boulder, 455 U.S. 40, 50-52 
(1982) (“Our precedents thus reveal that [a municipality’s action] cannot be exempt from 
antitrust scrutiny unless it constitutes the actions of the State . . . itself in its sovereign capacity, 
see Parker, or unless it constitutes municipal action in furtherance or implementation of clearly 
articulated and affirmatively expressed state policy . . . .”) (other citations omitted). In the early 
1980s, Congress passed a statute exempting municipalities and their employees from damages 
for antitrust violations, but the statute does not limit the availability of injunctive relief, and its 
passage confirms that municipalities’ exemption is a statutory one, rather than one based on the 
federalism or constitutional concerns identified in Parker. See Local Government Antitrust Act, 
15 U.S.C. §§ 34-35,. 

499 U.S. 365 (1991). 

Federal Trade Comm’n v. Ticor Title Ins. Co., 504 U.S. 621 (1992); .we aiso Southern Motor 
Rate Carriers Conf v. United States, 471 U.S. 48 (1985); California Retail Liquor Dealers Ass’n 
V. Midcal Aluminum, Inc., 445 U.S. 97 (1980). 
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quasi-state actions are subject to a more complex set of antitrust rules, one that seeks to 
distinguish between restraints of trade that are effectively government-controlled and those that 
are effectively private, shielded merely by a “gauzy cloak” of government blessing.^* Thus, 
government delegations of this sort are permissible only if the government clearly articulates its 
intent to displace market competition and actively supervises the activity of the private entities to 
which it has delegated control.^’ 

A third set of cases involve purely private acts that occur in the shadow of a government 
regulatory regime. For example, government regulations often restrict entry into markets, 
sometimes expressly and sometimes by delaying that entry pending regulatory approval or 
raising its costs. Private actors can and do take advantage of these regulatory barriers to acquire 
or consolidate market power. Here too the antitrust laws have traditionally distinguished 
between limits on competition that result directly from the government’s own acts - the inability 
of generic pharmaceutical competitors to enter the market without FDA approval, for example - 
and private acts designed to take advantage of the regulatory regime to exacerbate monopoly 
power or market harm. But where the conduct is clearly private, antitrust law has historically 
been unwilling to cede ground to administrative agencies at either the state or federal level. The 


Cal Retail, 445 U.S. at 105-06. For skepticism as to whether this public-private distinction 

is plausible, see McGowan & Lemley, supra note , at 3 1 5-22, 356-57; cf. Einer R. Elhauge, 

The Scope of Antitrust Process, 104 Harv. L. Rev. 668, 669 (1991) (rejecting the public-private 
distinction, and attempting to replace it with an assessment of the disinterestedness of the 
government actors). 

Ticor Title, 504 U.S. at 633 (“Actual state involvement, not deference to private pricefixing 
arrangements under the general auspices of state law, is the precondition for immunity from 
federal law ”). 
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Supreme Court made it clear early on that it did not look kindly on claims that a regulatory 
regime impliedly repealed the antitrust laws.^^ As John Wiley observed in 1986: 

The Supreme Court's rules for finding exemptions to antitrust policy testify to the 
dominance of Sherman Act policy: the Court disclaims its authority to create antitrust 
exemptions;^'' is reluctant to imply them;^’ and construes express exemptions narrowly- 
often remarkably so.^'' 

Government action may be exempt from antitrust scrutiny, but regulation traditionally 
has not meant a similar immunity for private action in regulated industries. Thus, in Silver v. 

New York Stock Exchange, the Court held that the Securities Exchange Act did not displace 
antitrust scrutiny over the NYSE, even though the antitrust issue - membership in the exchange - 
was one subject to SEC rules. The Court said that “repeal of the antitrust laws is to be regarded 
as implied only if necessary to make the Securities Exchange Act work, and even then only to 
the minimum extent necessary 

The traditional coexistence of regulated industries and antitrust appears to be changing, 
however. In a number of cases in the past decade the Supreme Court has either found implied 
repeal of the antitrust laws in the face of regulation or has held that antitrust cannot or need not 
govern anticompetitive conduct in industries in which regulatory agencies are active, even if 
those agencies are not directly supervising the anticompetitive conduct at issue in the case. 

Union Labor Life Ins. Co. v. Pireno, 458 U S. 119, 126 (1982); John S. Wiley, Jr., A Capture 
Theory of Antitrust Federalism, 99 Harv. L. Rev. 713, 713 n.l (1986). 

See National Soc'y of Professional Eng'rs v. United States, 435 U.S. 679, 692 (1978). 

See National Gerimedical Hosp. & Gerontology Center v. Blue Cross, 452 U.S. 378, 388-89 
(1981). 

Wiley, supra note , at 713 n.l (citing Group Life & Health Ins. Co. v. Royal Drug Co., 

440 U.S. 205 (1979)) (other citations converted to footnotes). 

Silver V. New York Stock Exchange, 373 U.S. 341, 357 (1963). 
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While the Court continues to recite the same legal standard, requiring a “plain repugnancy” 
between the antitrust and regulatory provisions,^* it is plain that the Court views antitrust as more 
repugnant than it has in the past.^® 

In Verizon I'rinko^" for example, the Court considered an antitrust claim against an 
incumbent local exchange telephone provider (LEC), alleging that the EEC had refused to deal 
on nondiscriminatory terms with customers of newly-created competitive local exchange carriers 
(CLECs), denying them effective access to the EEC’s monopoly facilities. The Court could not 
conclude that the Telecommunications Act preempted antitrust law in this area, because the Act 
itself said that it didn’t.*' Nonetheless, the Court rejected the plaintiff s essential facilities 
antitrust claim, engaging in some revisionist history in saying that the Court had never endorsed 
such a claim before** and suggesting that antitrust courts should tread lightly around markets that 
have “a regulatory structure designed to deter and remedy anti-competihve harm.”** 


** CreditSuisse Securities, EEC v. Billing, 127 S.Ct 2383, 2390 (2007). 

*’ The Court’s animosity to antitrust claims extends well beyond the issue of regulatory 
deference. It has been sixteen years since the Court has ruled for an antitrust plaintiff See, e.g., 
Eeegin Creative Eeather Products, Inc. v. PSKS, Inc., 127 S.Ct. 2705 (1007) (abandoning per se 
rule against vertical minimum resale-price agreements); Bell Atlantic Corp. v. Twombly, 127 
S.Ct. 1955 (2007) (heightening pleadings requirement for private antitrust claims). While we 
have some concerns about this general contraction of antitrust’s scope, they are beyond the scope 
of this article; our point here is that antitrust law’s substantive standards - whatever they may be 
- should continue to play a role in regulated industries. 

*“ "Verizon Communications Inc. v. Eaw Offices of Curtis V. Trinko, EEP, 540 U S. 398 (2004). 
For some reason, everyone calls the case “Trinko" even though the petitioner was Verizon, and 
we follow that convention here. 

*' 110 Stat. 143, § 601(b)(1). See Trinko, 540 U.S. at 406. 

** Id. at 41 1. Contra Otter Tail Power Co. v. United States, 410 U.S. 366 (1973) (finding 
liability on an essential facilities theory, ironically in a regulated industries case). The Trinko 
Court did not cite or discuss Otter Tail. Cf. AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 366, 

428 (1999) (Breyer, J., concurring) (describing essential facilities as “an antitrust doctrine that 
this Court has never adopted”). 

**7if. at 411. 
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Commentators have differed over the meaning of Trinko. Verizon views the opinion as a 
categorical rejection of antitrust enforcement in regulated industries, but the Court in our 
opinion does not go that far. An alternative view of the opinion is as a rejection of the antitrust 
theory of essential facilities and unilateral refusals to deal, one applicable regardless of the 
industry context. It is true that the Court appears hostile to those claims. But the Court also 
spent a great deal of time discussing the regulatory structure of the market and how it made 
antitrust law unnecessary.^'"' Finally, some discern in Trinko a more flexible discretionary 
principle, in which judges should consider the relative institutional competencies of courts and 
regulators before intervening in regulated markets.^^ Under this approach, courts should 
consider not only the existence of the regulatory agency, but its empowerment and commitment 
to addressing competition-related concems.^^ 


E.g . , John Thorne, A Categorical Ride Limiting Section 2 of the Sherman Act: Verizon v. 
Trinko, 72 U. Chi. L. Rev. 289 (2005) (viewing case as a categorical rejection of refusal-to-deal 
claims in regulated industries). 

Trinko, 540 U.S. at 41 1-16. 

See, e.g., Weiser, supra note 1, at 10 (suggesting that "The extent of antitrust restraint should 
vary depending on whether the regulatory regime is reasonably effective at addressing the 
relevant anticompetitive conduct'’); Herbert Hovenkamp, AniUrusi and the Regulatory 
Enterprise, 2004 Colum. Bus. L. Rev. 335; cf. Andrew I. Gavil, Exclusionary Distribution 
Strategies hy Dominant Firms: Striking a Better Balance, 72 Antitrust L.J. 3, 42 (2004) (“At its 
core, [Trinko] suggests little more than that courts should be reluctant to scrutinize pure, 
unilateral refusals to assist rivals by dominant firms in industries subject to extensive, 
competition-focused regulation, particularly if the government scheme regulates access to the 
dominant firm's facilities.”); C . Scott Hemphill, Paying for Delay: Pharmaceuticcd Patent 
Settlements as a Regidatory Design Problem, 81 N.Y.II.L. Rev. 1553, 1557 (2006) (“Identifying 
the impact of an industry-specific regulatory regime in a particular context requires careful, 
sustained attention to the principal features of the relevant regulatory structure ”). 

Phil Weiser, for example, has advocated a hands-on approach for antitrust courts in 
communications cases, based on what he sees as the FCC’s “deliberate under-enforcement 
strategy” in the current deregulatory era. Weiser, supra note 1 ; see also Hovenkamp, supra note 

, at 352; Covad Communications Co. v. BellSouth Corp., 374 F.3d 1044 (1 1th Cir. 2004) 

(holding that predatory price squeeze claim survives Trinko, when the antitrust claim “depends 
upon [a specific regulatory decision] only in a circular sense”) ; Z-Tel v. SBC, cite (limiting 
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Regardless how one reads the opinion, however, the Court seems inclined to think that 
the existence of a regulated industry makes antitrust law less important. Its reasoning is two- 
fold. First, if an industry regulator is evaluating competition issues, “the additional benefit to 
competition provided by antitrust enforcement will tend to be small, presumably because the 
regulators can serve that role.^‘* Second, the Court emphasized the risk of mistaken findings of 
antitrust liability, describing them as “especially costly, because they chill the very conduct the 
antitrust laws were designed to protect.”'"' Relevant to both points, the Court suggested that 
specialist regulators were likely to be better at evaluating competition economies than a 
generalist antitrust court.'" 

This theme - the comparative advantage of regulators over antitrust courts in promoting 
competition - shows up in other Court opinions as well. In CreditSaisse Securities v. Billing*^ 
for instance, which involved allegations of clearly anticompetitive collusion by underwriters, the 
Court nonetheless rejected application of the antitrust laws because it found that the Securities 


Trinko to cases involving novel antitrust claims - even in regulated industries - but finding 
traditional antitrust claims viable even in regulated markets: “As a legal matter, Trinko instructs 
us that antitrust liability is live and well in the conte.vt of regulated industries.”); Stand Energy 
Corp, V. Columbia Gas Transmission Corp., 373 F. Supp. 631, 641 (S.D.W.Va. 2005) (relying 
upon Otter Tail to allow essential facilities claim in regulated industry, when “FERC’s authority 
to remedy anti-competitive behavior is decidedly less than the regulatory authority in Trinko''). 
In re Remeron (important, because it’s an orange book/patent case); linkLine Oommunications, 
Inc. V. SBC California, Inc., 503 F.3d 876, 882 (9th Cir. 2007) (“Importantly, the Court did not 
say that the existence of a regulatory scheme was a per se bar to judicial enforcement of the 
antitrust laws, only that ‘the existence of a regulatory structure’ is '[ojne fticlor of particular 
importance.’”) (quoting Trinko, 540 U.S. at 412). 

7>7M(y, 540U.S. at412. 


Even where regulation doesn't serve a competition-protecting function, the Court was 
hesitant to endorse antitrust scrutiny, pointing to its “sometimes considerable disadvantages.” Id. 


40 


41 


42 


Id at 414. 

Id. 

127 S.Ct. 2383. 


13 



65 


Regulatory Gaming Dogan & Lemley DRAFT 

and Exchange Commission (SEC) was heavily involved in regulating what underwriters could 
do, and while the SEC too forbad much of the conduct complained of, it would be too hard for 
antitrust courts to prevent collusion without deterring conduct the SEC had chosen to permit. 
CredUSnisse, like Trinko, concludes that “any enforcement-related need for an antitrust lawsuit is 
unusually small” because the SEC can step in to prevent collusion. The Court also emphasized 
the limitations of antitrust’s “nonexpert judges and nonexpert juries” and the “unusually high 
risk that different courts will evaluate similar factual circumstances differently. And like 
Trinko, it emphasized the risk of false positives while not discussing the risk of false negatives, 
worrying that “antitrust courts are likely to make unusually serious mistakes in this respect.”'” 

CredUSnisse, like Trinko, is capable of various readings. The actual holding of the case 
is quite limited, and the Court’s reliance on the strict legal standard from prior cases suggests 
that the case might stand for no more than the application of that standard to a precise set of 
facts. But the Court’s long discussion of the comparative advantages of regulation over antitrust 
enforcement, a discussion that never mentions Trinko but echoes its arguments almost 
completely, suggests that something broader is going on here: a move toward antitrust deference 
in the face of regulation. 

In short, antitrust courts seem increasingly willing to permit private anticompetitive acts 
that occur in the shadow of regulation, relying on regulators to perform the traditional antitrust 
function of protecting competition and sometimes turning a blind eye even when regulators 
cannot or do not do so. 


” Id. at 2396. 
fo'. at 2395. 
Id. at 2396. 


14 



66 


Regulatory Gaming Dogan & Lemley DRAFT 

II. The Relative Efficiency of Antitrust and Regulation 

The growing antitrust deference to regulation is cause for concern. Both antitrust and 
regulation are economic responses to market failures."** Implemented correctly, both are 
designed to serve the ends of economic efficiency."*^ It is therefore reasonable to judge the 
relative efficacy of antitrust and regulation by economic criteria. And judged by those criteria, 
virtually all economists would agree that antitrust-overseen market competition is superior to 
industry regulation. In particular, none of the arguments the Court has offered as a reason to 
prefer regulation to antitrust withstand scrutiny. 

Relative expertise. It is true, as the Court emphasized in Trinko and CreditSiiisse., that 
antitrust courts are generalist courts, while regulatory agencies tend to specialize In a particular 
industry and its problems. That specialization should, all other things being equal, mean that 
expert regulators will do a better job than judges or juries of reaching the right result. But other 
things are far from being equal. Antitrust courts have two significant advantages over regulatory 
agencies when it comes to promoting competition. 

First, antitrust courts are trying to promote economic efficiency, while regulators often 

aren’t. For decades, efficiency has served as the sole criterion on which to judge antitrust rules. 

And courts have had over a century in which to hone those rules to achieve that end. Without 

question, courts have made mistakes in the past. But there is a strong consensus among antitrust 

scholars that the wave of cases in the last 30 years has largely moved antitrust in the right 

"** See, e.g., Hovenkamp, supra note , at 336-37 (noting complementarity of antitrust and 

regulation); Stephen Breyer, Regulation and Its Reform 156-57 (1982). 

"*^ Of course, antitrust and regulation talce different approaches to achieving their common goal, 

but both ultimately aim to maximize efficiency in markets. See Breyer, .mpra note , at 156-57 

(“The antitrust laws seek to create or maintain the conditions of a competitive marketplace rather 
than replicate the results of competition or correct for the defects of competitive markets ”). 
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direction, eliminating any significant risk that antitrust enforcement will do more harm than 
good/** Scholars may fight over whether a Chicago School or a post-Chicago School approach 
will achieve the right result in specific cases,"*® but for the most part they are tinkering at the 
margins: the law and the scholarship have converged with respect to both the proper goals of 
antitrust and the general rules that will achieve those goals. 

Regulation, by contrast, is frequently not even intended to achieve economic efficiency 
through competition. Occasionally that is because of a legislative judgment that competition is 
impossible, though the number of industries thought to be natural monopolies for which markets 
won’t work has shrunk dramatically in the past four decades.’** Industry regulation that excludes 
entry in order to promote a natural monopoly, as telephone regulation did before 1 984, is not 
likely to achieve a competitive outcome. 

More often, the goals of the legislators who establish regulatory agencies, or the goals of 
the regulators who run those agencies, are to achieve something other than competition. Indeed, 


■** See Areeda & Hovenkamp, supra note , at H 110a (“Today it seems clear that the general 

goal of the antitrust laws is to promote ‘competition’ as the economist understands that term. 
Thus we say that the principal objective of antitrust policy is to maximize consumer welfare by 
encouraging firnis to behave competitively while yet permitting them to take advantage of every 
available economy that comes from internal or jointly created production efficiencies, or from 
innovation producing new processes or new or improved products.”); Michael S. Jacobs, An 
Essay on the Normative Foundations of Antitrust Economics, 74 N.C. L. Rev. 2 1 9, 220-22 
(1995) (noting increasing consensus between Chicago and post-Chicago views on antitrust’s 
appropriate goals); cf. William E. Kovacic, The Intellectual DNA of Modern U.S. Competition 
Law for Dominant Firm Conduct: The Chicago/Harvard Double Helix, 2007 Colum. Bus. L. 
Rev. 1 (2007) (noting influence of both “Harvard School” and “Chicago School” in narrowing 
and focusing the scope of antitrust claims in recent decades); Richard A. Posner, The Chicago 
School of Aniilnist Analysis, 126 U. Penn. L. Rev. 925 (1979) (observing increased convergence 
of scholars’ views on the appropriate role of antitrust laws). 

See Areeda & Hovenkamp, supra note , at H 1 12d (summarizing remaining doctrinal and 

methodological differences between the “Chicago School” and the “Harvard School”). 

’** See Herbert Hovenkamp, The Antitrust Enterprise: Principle and Execution 228 (2006) 
(noting the success of deregulation in recent decades in industries once viewed as natural 
monopolies that required regulatory oversight). 
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many regulations are aimed precisely at eliminating competition, as was the government- 
sponsored raisin cartel in Parker v. Brown^^ or any of its modem descendent crop-support 
programs administered by the Department of Agriculture. It should be obvious that regulations 
intended to reduce competition will not promote it. But even if the regulation is not directly 
inimical to competition, competition is frequently irrelevant to, or at best a minor consideration 
in, a regulator’s agenda. Regulators may care about the safety and efficacy of a dmg, for 
example, and only incidentally about whether there is competition in the sale of that drug. They 
may seek to reduce traffic deaths or air pollution by mandating technology, regardless of the 
effect that mandate has on the price manufacturers can charge or the number of products they 
sell. These are laudable goals, to be sure, but they are not compeliUon-relaied goals. An agency 
tasked with achieving these goals is likely to ignore threats to competition from the industry it 
regulates so long as those threats do not compromise its core mission. Thus, the state and local 
governments that enacted the privately-drafted National Fire Protection Code at issue in Allied 
Tube into law were interested in stopping fires; doubtless they thought little if at all about the 
competitive effects of the code, even though it turned out that the code was drafted by interested 
private parties with the purpose of impeding competition rather than promoting fire safety.'^ 

Even those agencies whose mission expressly involves consideration of competition 
issues will not necessarily make it their first among potentially conflicting priorities. The SEC, 
for example, which as Justice Breyer pointed out is dedicated to improving market information 
and expressly considers competition among other issues in setting regulation,"^ is first and 
foremost an investor-protection and information-disclosure agency, not an agency that 

Parkerv. Brown, 317 U.S. 341 (1943). 

” Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988). 

CreditSuisse, 127 S.Ct. at 2396 (citing 15 U.S.C. §§ 77b(b), 78w(a)(2)). 
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investigates and weeds out cartels or other anticompetitive practices. It is unlikely to devote 
much in the way of time or resources to such issues, because even if it is tasked to consider such 
issues they do not reflect the agency’s primary purpose. Similarly, even an agency like the 
Federal Communications Commission that is directly focused on competitive conditions in a 
particular market may naturally pay attention primarily to that market, and give less if any 
attention to the effect its rules might have on competition in adjacent markets or competition 
from unanticipated new businesses. This arguably explains the FCC’s willingness to largely 
ignore the effects of its decisions on the Internet, for example: it is telecommunications, not the 
Internet, that the FCC is tasked to regulate. 

Agencies that view competition as secondary, or view it through the lens of a particular 
industry’s characteristics and interests, are less likely to create and enforce rules that optimally 
encourage competition.'"^ At a bare minimum, therefore, the industry-specific expertise of an 
agency must be balanced against the competition-specific expertise of the specialist antitrust 
agencies: the Federal Trade Commission (FTC) and the Department of Justice Antitrust 
Division. 

The problem with agencies is much greater than just their questionable mandate to 
promote competition, however. Agencies are famously subject to “capture” by the industries 
they are supposed to regulate.''"’ That capture can take many different forms. Sometimes 


See 1 A Areeda & Hovenkamp, supra note , at 283 (“agencies and antitrust courts have 

often had different attitudes toward the importance of competition in the regulated sector. Often 
the antitrust authorities are more skeptical than regulators about industry claims of efficiency or 
the social benefits of restraints on competition ”). 

Among the considerable literature on agency capture, see, e g., Stephen G. Breyer, 

Regulation and Its Reform (1994); lA Areeda& Hovenkamp, suprav[oXQ. , para. 241b2; James 

Buchanan & Gordon Tullock, The Calculus of Consent (1962); Daniel A. Farber & Philip P. 
Frickey, Law and Public Choice, a Critical Introduction (1991); George J. Stigler, The Theory of 
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regulators or legislators are captured in the most venal sense - they are bribed or otherwise given 
personal benefits in exchange for voting a particular way. This seems to have been the case in 
Omni Outdoor Advertising, for example. Regulators who accept bribes (or politicians who 
accept campaign contributions in exchange for a particular vote) are not acting in the public 
interest but in their private interest, a private interest that necessarily aligns with the industry 
participant doing the bribing. Even a regulator who would never accept bribes may still seek to 
maximize, not the public interest, but his own power or the power and interests of his agency, a 
fact that industry can often use to its advantage. 

Capture need not be so brazen, however. Even honest regulators and legislators can be 
captured through the mechanism of public choice theory."'' A legislator that tries to maximize 
her constituents’ expressed preferences may still end up supporting legislation that benefits 
private firms at the expense of the public interest, because the private firms will frequently have 
a concentrated interest - and therefore show up to lobby on a particular issue - while the public 
is hard to organize even around issues that may affect a great many of them diffusely. 

Regulators are subject to the same effect. A notice and comment rulemaking is likely to produce 
more comments from people with a concentrated interest in the outcome, and fewer comments 
from those with a more diffuse interest. Thus, regulators who try in good faith to determine what 
the public thinks of a particular regulation may still end up with a skewed view of the pros and 
cons. This may be particularly likely with competition issues. While the public as a whole has a 
strong interest in unfettered competition, any individual member of the public is unlikely to be 
affected much by a particular regulatory decision. And particularly where the industry as a 

Economic Regulation, 2 Bell J. Econ. & Mgmt. Sci. 3 (1971); Richard A. Posner, Theories of 
Economic Regulation, 5 Bell J. Econ. & Mgmt. Sci. 33,3 (1974). 

"" Mancur Olson, The Logic of Collective Action (1965) 
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whole colludes to seek regulatory intervention that benefits them, as in Ticor Title, there are 
unlikely to be competitors who can stand as proxy for the interests of the public. 

Finally, even legislators and regulators aware of the existence of public choice problems 
and determined to do the right thing are still susceptible to forms of what we might call “soff’ 
capture. Acquiring accurate information about market conditions is often very difficult, for 
example. Companies with a vested interest in the outcome can hire lobbyists that provide 
information helpful to their side, and a regulator who cannot get information except from those 
lobbyists may have little choice but to accept that information as true. Even if there are 
competing sources of infonnation, interested parties can and do hire as lobbyists former 
employees, colleagues, or friends of the regulator, and it is natural human instinct to trust those 
people more than strangers. And regulators tend to come from the industries they regulate, 
which may mean that they start out seeing things from the industry’s perspective. 

Judges, by contrast, are much less subject either to having their purpose diverted or to 
capture. While some have tried to argue that judges face some of the same interest group 
constraints as legislators and administrative agencies,'^ the fact is that antitrust courts are trying 
to achieve the goal of economic efficiency, they are doing it in industries in which they have no 
direct financial interest, they cannot act to benefit their “agency” in rendering a decision, and the 
structure of the litigation process helps ensure to the extent possible that both sides are presented 
in a relatively balanced way. Courts aren’t perfect, of course. But all advantages are 
comparative, and the fact that antitrust courts are trying to promote competition rather than to 
achieve some other end (whether legislated or self-motivated) provides a powerful counterweight 
to the industry expertise of administrative agencies. It is important to keep in mind, as Areeda 

See Einer Elhauge, Doeti Interest Group Theory Justify More Intrusive Judicial Review?, 101 

Yale L.J. 31 (1991). 
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and Hovenkamp summarize, that “it often turn[s] out that the principal beneficiaries of industry 
regulation were the regulated firms themselves, which were shielded from competition and 
guaranteed profit margins.”’* Courts should not assume that regulation will lead to competition 
merely because regulators know more than courts about the industries they regulate. 

False positive and false negatives. A second concern expressed by the Court is that the 
risk of false positives - courts finding antitrust violations when in fact there are none - far 
outweighs the risk of false negatives, and that this is particularly true in regulated industries. 

That concern may once have had some force, but it no longer does. 

To begin, it is worth noting the recent history of antitrust decisions - a history that is, 
almost without exception, one that makes it harder over time for antitrust plaintiffs to win cases. 
Judge Easterbrook could speak in 1984 of the asymmetry between false positive and false 
negatives,’® but the antitrust law he was talking about simply doesn’t exist anymore. Courts in 
the last three decades have dismantled every per se rule applied to vertical conduct,'’” limited the 
per se rule in horizontal conspiracies in a variety of ways,”' made it harder for plaintiffs to infer 


lA Areeda & Hovenkamp, supra note , para 241b2, at 293. 

Frank H. Easterbrook, The Limits of Antitrust, 63 TliX. L. RliV. 1 (1984). 

“ Leegin Creative Leather Products, Inc. v. PSKS, Inc., 127 S. Ct. 2705 (2007); State Oil Co. v. 
Khan, 522 U.S. 3 (1997); Business Electronics Corp. v. Sharp Electronics Corp., 485 U S. 717 
(1988); Illinois Tool Works, Inc. v. Independent Ink, Inc., 547 U.S. 28 (2006); NYNEX Corp. v. 
Discon, Inc., 525 U.S. 128 (1998). 

Texaco, Inc. v. Dagher, 547 U S. 1 (2006); National Collegiate Athletic Ass’n v. Board of 
Regents, 468 U.S. 85 (1984); Broadcast Music, Inc. v. Columbia Broadcast Sys., Inc., 441 U.S. 1 
(1979); Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co., 472 U.S. 284 
(1985). 
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conspiracies/’^ all but eliminated predatory pricing claims/’ and substantially restricted the role 
of monopolization cases/’' Win rates for antitrust plaintiffs in at least one industry hover below 
15%/^ and court rules make it harder and harder for antitrust plaintiffs to show standing to sue to 
enforce the laws that remain/"’ 

We have no doubt that antitrust at one time was skewed towards overenforcement, but 
today if there is any bias it is in the opposite direction. The Supreme Court has now decided 1 6 
antitrust cases in a row in favor of defendants,"” and the AT&T case seems poised to be the 17"'. 

It has been 16 years since an antitrust plaintiff won in the Supreme Court. Courts are willing to 
pennit obvious cartels and market division schemes to survive antitrust scrutiny, sometimes 


Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955 (2007); Matsushita Elec. Indus. Co., Ltd. v. 
Zenith Radio Corp., 475 U S. 574 (1986); Monsanto Co. v. Spray-Rite Service Corp., 465 U S. 
752 (1984). 

Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993) (requiring 
proof of below-cost pricing and probability of recoupment in predatory pricing claims); 
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986) (enhancing pleading 
requirements in predatory pricing cases); Weyerhaeuser Co. v. Ross- Simmons Elardwood 
Lumber Co., 127 S. Ct. 1069 (2007) (holding that stringent standard for predatory pricing also 
applies to predatory bidding claims). 

Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004). 

See Peter J. Hammer & William M. Sage, Aniilmsl, Heallh Care Qiialiiy, and the Courts, 

1 02 Colum. L. Rev. 545, 575 (2002) (study concluding that plaintiffs win only fourteen percent 
of antitrust cases in the health care industry). While the health care industry may not be 
representative, it supports a general consensus that plaintiffs rarely win antitrust suits. But see 
Daniel A. Crane, Rules Versus Standards in AntiPust Adjudication, 64 Wash. & Lee L. Rev. 49, 
65 (2008) (contending that rule of reason has become “reinvigorated” in recent years, leading to 
more wins for plaintiffs). 

“ Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328 (1990) (holding that antitrust 
plaintiffs must prove “antitrust injury” — i.e., that their injury resulted from harm to the 
competitive process); Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977) 
(“Plaintiffs must prove antitrust injury, which is to say injury of the type the antitrust laws were 
intended to prevent and that flows from that which makes defendants’ acts unlawful.”). 

See William Polasky, Reinvigorating Antitrust Enforcement in the United States: A 
Proposal, 22 Antitrust 85, 85 (2008) (noting lax antitrust enforcement and pro-defendant bent 
of the Roberts Court, and listing the cases). 
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going so far as to call them per se legal, and seem unwilling to restrict anticompetitive behavior 
by patentees. The Antitrust Division, tasked with enforcing the antitrust laws, permits mergers 
to monopoly^'^ and seems to spend as much time arguing in favor of antitrust defendants as it 
does suing them.^^ We don’t intend to suggest that antitrust law is dead; the agencies continue to 
prosecute cartels, and private parties continue to file antitrust cases. But for the Supreme Court 
to say that antitrust is too expansive - that antitrust courts are more likely to wrongly find an 


’ In re Tamoxifen Antitrust Litigation, 466 F.3d 187 (2d Cir. 2006) (concluding that '‘reverse- 
payment” settlement - in which patent plaintiff pays challenger to drop its validity challenge and 
stay out of the market - did not violate the antitrust laws); Schering-Plough v. Fed. Trade 
Comm’n, 402 F.3d 1056, 1076 (1 1th Cir. 2005) (same); Valley Drug Co. v. Geneva Pharm., Inc., 
344 F.3d 1294 (11th Cir. 2003) (same); In re Ciprofloxacin Hydrochloride, 363 F. Supp. 2d 514 
(E.D.N.Y. 2005) (same). But see In re Cardizem CD Antitrust Litig., 332 F.3d 896, 908 (6th Cir. 
2003) (finding reverse payment a per se antitrust violation). 

See Rambus, Inc. v. Federal Trade Commission, 522 F.3d 456 (D.C. Cir. 2008); cf. Rambus, 
Inc. v. Infineon Technologies AG, 318 F.3d 1081 (Fed. Cir. 2003). 

See Press Release, U.S. Dep’t of Justice, Stalemen! of the Dep 7 of Justice on its Decision to 
Close its Investigation of XM Salellile Radio Holdings Inc. ’.s Merger with Sirius Satellite Radio 
Inc. (March 24, 2008) (explaining decision not to challenge merger of the only two satellite radio 
firms in the United States), at http://www.usdoj.gov/opa/pr/2008/March/08_at_226.html; see 
also Jonathan B. Baker & Carl Shapiro, Detecting and Reversing the Decline in Horizontal 
Merger Enforcement, T1 Antitrust 29, 32 & n. 1 7 (2008) (criticizing decision for giving 
insufficient weight to anticompetitive concerns raised by merger). 

Indeed, the DOJ went so far as to file a brief urging the Supreme Court to reject a petition for 
certiorari filed by its sister agency, the Federal Trade Commission. See Brief for the United 
States as Amicus Curiae, Federal Trade Comm’n v. Schering-Plough Corp., 126 S. Ct. 2929 
(2005), 2006 WL 1358441. More generally, the Antitrust Division has filed pro-defendant briefs 
in all of the major antitrust cases before the Supreme Court in the past five years. See Brief for 
the United States as Amicus Curiae, Leegin Creative Leather Prods., Inc. v. PSKS Inc., 1 27 S. 

Ct. 2705, 2007 WL 173650 (filed Jan. 22, 2007); Brief of the United States as Amicus Curiae 
Supporting Vacatur, Credit Suisse Securities (USA) LLC v. Billing, 127 S. Ct. 2803, 2007 WL 
173649 (filed Jan. 22, 2007); Brief for the United States as Amicus Curiae Supporting 
Petitioners, Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 2006 WL 2482696 (filed Aug. 25, 
2006); Brief of the United States as Amicus Curiae Supporting Petitioner, Weyerhaeuser Co. v. 
Ross-Simmons Hardwood Lumber Co., 127 S. Ct, 1069, 2006 WL 2452373 (filed Aug. 24, 
2006); Illinois Tool Works Inc. v. Independent Ink, Inc., 547 U.S. 28, 2005 WL 1864093 (filed 
Aug 4, 2005). 
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antitrast violation than to wrongly let one go unpunished - flies in the face of the realities of 
modem antitrust. 

The question then becomes whether there is something about the regulatory environment 
that causes false positives to be particularly likely. Both Trinko and CredilSuisse suggest that the 
answer is yes. CredilSuisse suggests that because the antitrust claims at issue in that case, while 
covering conduct the SEC had itself forbidden, was hard to distinguish from other conduct the 
SEC had chosen to allow, there was “no practical way to confine antitrust suits so that they 
challenge only activity of the kind the investors seek to target,” suggesting that “antitmst courts 
are likely to make unusually serious mistakes in this respect.”’^ Trinko suggests that the conduct 
at issue there was “the very conduct the antitrust laws are designed to protect,” so that mistaken 
condemnations “are especially costly” and likely to chill legitimate business behavior.’’ 

In fact, however, we believe there is less, not more, of a worry about false positives in the 
presence of regulation, because regulators can easily protect particular types of conduct from 
antitrust scrutiny by the simple expedient of adopting or requiring it. If the SEC expressly 
requires certain collaboration or information disclosure by underwriters, for example, antitrust 
will not condemn that conduct even if it would find that collusion unlawful in an unregulated 
industry. It is true that antitrust may have a harder task in industries in which a regulatory 
agency has blessed certain conduct and therefore put it beyond the reach of antitrust law, but the 
hard task would seem to be effective enforcement, not preventing too much enforcement. So 
long as antitrust scrutiny is properly focused on private activity rather than regulatory decisions, 
the presence of regulation is likely to further circumscribe antitrust, not to lead to more false 
positives. 

” CredilSuisse, 127 S.Ct. at 2395-96. 

” Trinko, 540 U.S. at 414. 
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Duplication of effort. Finally, the Court suggests in each of these cases that the value of 
antitrust enforcement is reduced because the administrative agency can perform the same 
competition-protecting function. If the premise is true, this argument has some force: the 
incremental value of antitrust enforcement is less if a regulator is already serving the 
enforcement function. In practice, however, we are skeptical that this will often be the case, or 
that it will justify abdication of judicial responsibility for antitrust enforcement. 

To begin, we note that all of the problems we detailed above make it unlikely that very 
many administrative agencies will in fact serve as effective guardians of the competition 
function.’'* Agencies that do not see promoting competition as a core part of their mission, or 
agencies that have been captured, are unlikely to get competition policy right.” Further, even 
agencies that are willing to take competition into account rarely provide effective mechanisms to 
enforce competition policy or deter antitrust violations. An agency that stops certain conduct 
after it begins does not sufficiently deter antitrust violations; an agency that imposes modest 
fines but lacks the power to stop the conduct at all will be even less effective. And even if there 
is an effective remedy on the books, agencies are unlikely to have the interest and expertise in 
antitrust necessary to detect and enforce violations. 

“Unlikely” is not “never,” of course; there will be situations in which regulatory agencies 
can play an effective antitrust role in policing purely private conduct, and in those circumstances 

See I A Areeda & Hovenkamp, supra note , at 274-75 (arguing that antitrust should apply 

where “authorized oversight is incomplete or lacking entirely,” and that “oversight [is] nearly 
always incomplete”). 

” The TrMo Court is sensitive to the first problem, though not the second. It finds antitrust 
inappropriate if there is “a regulatory structure designed to deter and remedy anticompetitive 
harm,” but it at least willing to apply antitrust if there is no such structure. Trinko, 540 U.S. at 
412. 
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the Court’s argument that antitrust law is less important is fair. It is worth noting, however, that 
that argument has not carried the day in any other area of antitrust law. Federal antitrust law 
does not preempt state antitrust enforcement, even though states may have different and even 
occasionally conflicting rules governing remedies and even though the resulting remedies may 
be cumulative.™ U.S. antitrust law reaches across national boundaries to stop purely foreign 
conduct that has an effect on U.S. commerce,™ even though foreign nations also have antitrust 
laws and the overlap between them means that mergers and other conduct allowed in the U.S. 
may nonetheless be banned by foreign antitrust agencies.™ Federal and state antitrust 
enforcement co-exists with private rights of action under both state and federal antitrust laws. 


Areeda & FTovenkamp, supra note , at H 21 6 p. 345 (“federal and state policy often overlap 

and address precisely the same practices, often with inconsistent results”); id. T|(| 241 1-2419 
(discussing inconsistencies between state and federal law); see California v. ARC Am. Corp., 

490 U.S. 93 (1989) (holding that federal law did not preempt state antitrust laws allowing 
indirect purchasers to sue for damages). 

™ United States v. Nippon Paper Indus. Co., 109 F.3d 1 (1st Cir. 1997) (“Section One of the 
Sherman Act applies to wholly foreign conduct which has an intended and substantial effect on 
the United States”); cf. F. Hoffman-LaRoche Ltd. v. Empagran S.A., 542 U.S. 155 (2004) 
(clarifying that such antitrust suits can reach only behavior that causes domestic injury, and 
cannot address conduct that causes independent /bre/g?; harm). 

In 2001, for example, the European Community blocked a merger between General Electric 
and Honeywell that United States antitrust authorities had allowed, raising the ire of both 
antitrust authorities and the business community in the U.S. See Commission Decision 
2004/134, Case COM P/M. 2220, General Electric/Honeywell, 2004 O.J. (L 48) 1, at 
http://ec.europa.eu/comm/competition/mergers/cases/decisions/m2220_en.pdf ; see also 
Editorial, Fairope to GE: Go Home, Wall St. J., June 1 5, 2001, at A14 (“Tn the Honeywell case, 
novel antitrust theories have been dreamed up simply because it would be unthinkable to let a 
large U.S. company go about its business unmolested.”); Remarks of Deborah Platt Majoras, 
Deputy Assistant Attorney General, Antitrust Division, Before the Antitrust Law Section, State 
Bar of Georgia, Nov. 29, 2001, at http://www.usdoj.gOv/atr/public/speeches/9893.htm#N_2_; see 
generally Henry C. Thumann, Multi jurisdictional Regulation of Monopoly in a Global Market, 
2008 Wise. L. Rev. 261, 262-63 (noting that “like the United States,” other countries “have 
reached out and will continue to reach out to regulate conduct that directly lessens competition 
within their markets, regardless of where the triggering conduct occurs”). 
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even though some have argued that the result is cumulative overdeterrence.™ And Antitrust 
Division review of certain mergers under Hart-Scott-Rodino*° coexists with the review of other 
specialty agencies. The Department of Transportation must sign off on airline mergers, and the 
FCC on telecommunications mergers,*' for example, even though the Antitrust Division and the 
FTC respectively have concurrent jurisdiction over those mergers. In short, antitrust law does 
not generally worry about the effects of overlapping enforcement, except when it comes to 
challenges to the behavior of regulated firms. 


™ See, e.g., Jonathan T. Tomlin & Dale J. Giali, Federalism and the Indirect Purchaser Mess, 

11 George Mason L. Rev. 157, (2002) (contending that states’ recognition of antitrust claims by 
indirect purchasers “could lead to inconsistent determinations and potentially duplicative 
damages, ... the erosion of the effectiveness of antitrust law, . . . arbitrary penalties and 
deterrence and a likelihood of overdeterrence”); Bruce H. Kobayashi, Amilrusl, Agency, and 
Amnesty: An Fxonomic Analysis of the Criminal Enforcement of the Antitrust laws Against 
Corporations, 69 Geo. Wash. L. Rev. 715, 732-33 (2001) (noting risks of overdeterrence); cf 
Michael K. Block & Joseph Gregory Sidak, The Cost of Antitrust Deterrence: Why Not Hang a 
Price Fixer Now and Then?, 68 Geo. L.J. 1131, (1980) (contending that because of error risks, 
high antitrust sanctions may over-deter and result in suboptimal competition). It is far from clear 
that this overdeterrence concern is warranted in the modern world, however. See Robert H. 
Lande, Benefits from Private Antitrust Enforcement: An Analysis of Forty Cases, 42 U.S.F.L. 
Rev. 879, 907 (2008) (noting that criminal antitrust conduct “occurs far too frequently and is 
almost certainly significantly underdeterred - even factoring in the effects of the present system 
of private litigation”); Robert H. Lande, Why Antitrust Damage Levels Should Be Raised, 1 6 
Loyola Consumer L. Rev. 329, 329 (2004) (contending that, “if the current antitrust damage 
levels are examined carefully, they do not even total treble damages, and overall are not high 
enough to deter antitrust violations optimally”). 

*“ Hart-Scott-Rodino Antitrust Improvements Act of 1976, 15 U.S.C. § 18(a). 

*’ Indeed, because the agencies have different mandates, their merger approval is often subject 
to different conditions. Compare, e.g.. United States v. AT&T Corp., 65 Fed. Reg. 38,583 (DOJ 
June 21, 2000), at gov/atr/cases/f4800/4841.pdf (D.D.C. 2000) (consent decree approving 
merger subject to divestiture of certain interests of acquired party), with In re Applications for 
Consent to the Transfer of Control of Licenses and Section 214 Authorizations from MediaOne 
Group, Inc. to AT&T Corp., Memorandum and Order, 15 F.C.C.R. 9816 (2000), at 
http;//www.fcc.gov/bureaus/cable/orders/2000/fcc00202.doc (approving merger subject not only 
to DOJ consent decree regarding divestitures, but also to additional divestiture requirements and 
a commitment to provide nondiscriminatory access to network by unaffiliated internet service 
providers). 
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Our goal in this section is not to argue that regulation never works, much less that 
antitrust should habitually second-guess decisions made by regulators. Our point is more 
limited. We worry that the recent trend toward antitrust deference has increasingly blurred the 
line between deference to regulatory action and deference to regulatory inaction. Such a trend, if 
it continued, could lead to complete antitrust immunity in regulated markets. This mutant form 
of antitrust deference - presumably based on the assumption that regulation is a more efficient 
way of preventing private anticompetitive conduet than antitrust enforcement - would be 
fundamentally misguided. Economics counsels against trusting regulators to look for, find, and 
deter anticompetitive conduct by private actors. It therefore counsels against a broad view of 
antitrust deference, and in favor of the conflicts-based approach that has long preserved the 
balance between antitrust laws and industry regulation. 

III. An Analytical Framework 

So far, we have shown why antitrust law has a continuing role to play in regulated 
industries. At the same time, we recognize that for regulation to be effective, regulators must 
have the power to fulfill their statutory mandate without constant oversight from antitrust courts. 
In this section, we suggest some principles for deciding when antitrust law should apply to 
behavior in regulated industries, and when courts should defer to regulators. 

First, we believe antitrust courts are correct to defer to regulatory decisions themselves. 

If a regulator sets the price a company must charge, or sets entry conditions that prevent 
competition that might otherwise have existed, the result is anticompetitive, but the harm to 
competition results directly from decisions made by regulators who have the specific jurisdiction 
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over the matter.*^ Antitrust law does not trump other laws, but must coexist with them. If the 
law gives regulators control over a particular decision, antitrust law should not second-guess that 
decision.*^ Indeed, paradigmatic cases of such state action don’t involve private exclusionary 
behavior at all; it is the regulator, not the party being regulated, that creates whatever competitive 
hann exists. 

Second, regulatory “gaming” that involves efforts to capture regulators or persuade them 
to limit competition will generally not be actionable so long as the effort to persuade regulators 
to one’s viewpoint is a genuine one and so long as the anticompetitive effects result from the 
actions of the regulator so persuaded and not from the petitioning effort itself Deference in this 
situation follows from the Noerr-Peimington doctrine and the First Amendment interests 
involved, but it also reflects the fact that private behavior that persuades a regulator to limit 
competition is not really private regulatory gaming at all, but ultimately public action, albeit 
public action encouraged by an interested private party. 

In these petitioning/capture cases, however, deference should not be as absolute as it is in 
the pure state action cases. There are two circumstances in which private petitioning to obtain 
anticompetitive government action can run afoul of the antitrust laws. First, the government 
must in fact be the relevant actor. A government that reflexively blesses whatever prices are set 
by a private cartel is not in fact exercising its regulatory authority at all. Only if the government 

See 1 Areeda & Hovenkamp, supra note , at H 202 p. 1 66 (“Once a court recognizes the 

official action as authorized under a valid statute, the antitrust court must recognize that any 
harm to competition results from government decision rather than from the private action that 
may have induced official action.”). 

bee Town of Concord V. Boston Edison Co , 915 F.2d 17, 28 (1st Cir. 1990) (“At best, 
permitting judges and juries to speculate in this area would force regulators continually to revisit 
prior investment-allocation rules and would discourage regulatory efforts to develop (often with 
a utility’s help) a set of economically rational pricing practices - which, after all, is a common 
objective of antitrust law and regulation.”); see generally I Areeda & Hovenkamp, Antitrust 
Law 
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actually makes the relevant decision and supervises the private party it is regulating should 
antitrust law defer to that decision. Existing case law in the state action doctrine requires that a 
government agency clearly articulate its rules and actively their implementation; those rules 
aren’t perfect, but they seem a reasonable basis for drawing the distinction we are discussing 
here. Second, regulatory deference should not apply in situations in which the private party has 
effectively abrogated the decisionmaking authority of the regulator by making deliberately false 
statements that were material to the decisionmaking process. The Unocal case, discussed in 
Part IV below, falls within that category. 

Third, antitrust law should not defer either to regulatory silence or to private action in the 
shadow of a regulatory structure. Where the government has not affirmatively decided to pursue 
an anticompetitive course, or where the cause of competitive harm is not government action at all 
but private action that takes advantage of a set of regulatory rules, antitrust has an important role 
to play. 

These principles preserve the complementary relationship between antitrust law and 
regulation. They respect the role of regulators within their jurisdiction, while maintaining 
antitrust courts as the stewards of competition when regulators are unable or unwilling to serve 
that function. The need for antitrust oversight becomes particularly acute when the regulatory 
scheme itself creates opportunities for exclusionary conduct - a phenomenon that we call 
regulatory gaming. 


See, e.g., Armstrong Surgical Center, Inc., v. Armstrong County Memorial Hosp., 185 F.3d 
154 (1999); FTC opinion in UnoCal case at 20 (“Misrepresentation ... undennines this line of 
analysis by blurring the distinction between private and governmental conduct. 
Misrepresentation undermines the government’s ability accurately and meaningfully to assess 
public benefit; it vests control over the outcome in the private purveyor of false information”). 
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IV. Regulatory Gaming and the Case for Antitrust Intervention 

We define regulatory gaming as behavior that abuses a neutral or pro-competitive 
regulatory structure and wields it as a tool to accomplish exclusionary results. The notion of 
“abuse” is critical: we are not talking about ordinary government petitions, even those that are 
motivated by anticompetitive animus. Abuse involves private conduct that distorts the 
regulatory process, rather than petitioning behavior designed to influence it.*' In many cases of 
gaming, regulators either do not have the tools to detect and address the exclusionary behavior at 
issue, or they can do so only after the fact, through tepid ex post responses that do nothing to 
deter the next round of games. In comparison, antitrust law offers important advantages: it’s 
flexible, it allows courts to look at the big picture and detect patterns of exclusionary behavior, 
and the heft of its penalties can deter future misconduct. 

In this section, we explore three different forms of regulatory gaming, and consider the 
role of antitrust law in reviewing the gaming behavior. Each of our examples has two 
characteristics: first, a regulatory framework that determines certain industry characteristics 
(such as price or entry); and second, private conduct that usurps the intended function of that 
framework and converts it into an instrument to suppress competition. In all three cases, we 
contend that antitrust law has a role to play in evaluating the legality of the defendant’s acts. 

This does not mean that the behavior is always condemned; antitrust law’s own internal limits 
will often bar a successful claim. Indeed, in our third example - the price squeeze - we suggest 


This is not to say that petitioning behavior can never qualify as gaming. As the Unocal case 

illustrates, see infra text at notes - , parties can manipulate a regulatory process by using 

deception or misrepresentation to achieve exclusionary outcomes, and the law should not 
immunize such conduct any more than it immunizes sham litigation, see California Motor 
Transport Co. v. Trucking Unlimited, 404 U.S. 508, 512 (1972), or the knowing attempt to 
enforce a patent procured by fraud. Walker Process Equipment, Inc. v. Food Machinery & 
Chemical Corp., 382 U.S. 172 (1965). 
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that plaintiffs should rarely prevail. Our point is simply that antitrust Icm should determine the 
outcome of these cases. It makes no sense to dismiss them merely because a regulator has a 
finger in the pudding. The persistence of regulatory gaming, its presence across a variety of 
regulated industries, and the threat it can pose to competition across our economy suggest that 
the generalized standards of antitrust law have an important role to play in curbing this market- 
distorting phenomenon. 

A. Pharmaceutical product-hopping 

The pharmaceutical industry presents a perfect storm for regulatory gaming. The 
regulator - the Food and Drug Administration (“FDA”) - controls product entry through a 
complex set of regulations that feature lag time, periods of market exclusivity, and patents whose 
validity and scope are often the subject of lengthy and contentious litigation. And while 
Congress placed the ultimate goal of generic entry front and center in the FDA’s drug approval 
framework, the agency itself has neither the mandate nor the power to take competition concerns 
into account in approving particular phannaceutical products. Each of these regulatory features 
creates an opportunity for unscrupulous drug manufacturers to game the system in a way that 
extends their manufacturing exclusivity, to the detriment of competitors and the public. As a 
result, pharmaceutical gaming has taken many forms over the years.**” This section explores one 
of its more recent incarnations - pharmaceutical “product hopping.” 

Product hopping takes advantage of the lag times inherent in the FDA’s generic approval 
process. Generally, to introduce a new drug to market, a pharmaceutical company must provide 


E.g., Valley Drug v. Geneva Pharmaceuticals, Inc., 344 F.3d 1294 (1 1* Cir. 2003) (rejecting, 
on substantive antitrust grounds, a challenge to a “reverse settlement agreement,” in which a 
patent-holder paid a generic firm to stay out of its market). 
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direct evidence of its safety and efficacy;^^ upon approval, it must also provide a listing of any 
relevant patents in the FDA’s “Orange Book.”^^ The Hatch-Waxman Act, which Congress 
passed in 1984, expedites the approval process for generic follow-on drugs. Rather than 
submitting full safety and efficacy data, a generic manufacturer can obtain FDA approval by 
filing an Abbreviated New Drug Application (“ANDA”), certifying the bioequivalence between 
its generic and an existing branded drug.'^'^ The statute requires the FDA to complete its review 
within 180 days, but the process often takes longer.^^ Once approved, the generic receives an 
“AB-rating,” which allows pharmacists to substitute the generic when presented with a 
prescription for the branded product.^^ 


Between animal testing, clinical trials, and FDA approval, the process for new drug approvals 
can take up to ten years. See 'SudyWdXt, Note: Expanding Expanded Access: How the Food and 
Drug Administration Can Achieve Better Access to Experimental Drugs for Seriously 111 
Patients, 96 Geo, L.J. 2143, 2169 & n.212 (2008). 

21 U.S.C. § 355(b). The Orange Book (officially entitled “Approved Drug Products with 
Therapeutic Equivalence Evaluations” but nicknamed for the color of its cover) provides a 
comprehensive listing of all drugs approved by the FDA. See !ittp://vww.fda,gov/cder/ob/ 
(electronic version of Orange Book). 

Drug Price Competition and Patent Tenn Restoration Act, 21 U.S.C. § 355. 

21 u s e. § 355(j). Because they lacked the resources to perform clinical trials, small 
generic drug makers found it difficult to meet the pre-Hatch-Waxman safety and efficacy 
requirements. Thus, very few generics were available even for drugs whose patents had expired. 
See David A. Balto, Pharmaceutical Patent Settlements: The Antitrust Risks, 55 Food & Drug 
L.J. 321, 325 (2000). The Hatch-Waxman Act improved things considerably, leading to a 150% 
increase in the market share of generics between 1984 and 1998. See Congressional Budget 
Office, How Increased Competiiion From Generic Drugs Has A ffected Prices and Returns, The 
Pharmaceutical Industry 1 (July 1998). 

21 use. § 355(j)(5)(A); see Department of Health & Human Services, The Food N Drug 
Administration 's Generic Drug Review Process, avail at http://oig.hhs.gov/oei/reports/oei-04- 
07-00280.pdf (noting that FDA review process for AND As often exceeds the 180-day statutory 
maximum). 

As a general matter, state laws authorize such substitution, and payors (such as insurance 
companies, HMOs, and government agencies) decide whether to allow or mandate substitution 
for their covered patients. As the price of branded drugs continues to escalate, more and more 
insurers and other parties require generic substitution when available. See Milt Freudenheim, 
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While the bioequivalence certification addresses the FDA’s safety and efficacy 
requirements, it does not necessarily qualify the generic to enter the market: the product may be 
covered by a patent. The Hatch-Waxman Act therefore requires generic manufacturers to 
identify any patents potentially relevant to their AND A.” If a patent is listed and unexpired, the 
generic manufacturer must certify either that its product does not infringe the patent, or that the 
patent is invalid.’"' It must also notify the patentee immediately, after which the patentee has 45 
days to sue for infringement.’"’ If the patentee sues, it gets an automatic 30-tnonth stay of the 
ANDA application.* The FDA has no discretion to quicken this stay, nor can a judge shorten it 
through preliminary relief According to the statute, only a final court judgment of non- 
infringement or invalidity can truncate the thirty-month wait. ” As Lemley and others have 
pointed out elsewhere, “The effect of this rather remarkable rule is to delay drug price 
competition for several years even when a patent is clearly invalid, by granting what is akin to an 


Medicare Plans Affected by Rising Drug Costs, N.Y. Times, April 19, 2008, at 
http://www.nytimes.eom/2008/04/19/business/19specialtyside.html (noting rising costs of drugs 
for elderly patients, and the effect on the federal budget). 

* Id. § 355(j)(2)(A)(iv). More specifically, the Hatch-Waxman Act requires certification that 
the drug falls within one of the following categories: (I) no relevant patent is listed in the Orange 
Book; (n) the patent listed in the Orange Book is expired; (III) the ANDA only seeks approval 
after the expiration date of the patent listed in the Orange Book; or (IV) the ANDA does not 
infringe the patent listed in the Orange Book, or the patent is invalid. 

* Id. § 355(j)(2)(A)(vii). The Hatch-Waxman Act offers a special bonus to the first generic 
manufacturer to file a Paragraph IV certification for a branded drug. If the first filer succeeds 
with its paragraph TV application - because of non-infringement, invalidity, or otherwise - it 
receives a 180-day head start before other generics can enter the market. Id. 

* Id. § 355(j)(2)(B), (j)(5)(B)(iii). In its notice to the patentee, the generic must explain in 
detail the reason that it believes the patent invalid or not infringed. 

* Indeed, the stay can be longer than 30 months, depending on when the generic files its 

Paragraph IV certification. See Hemphill, .•nipra note , at 1566 n. 50. And a judge does have 

power to truncate the stay if either party fails to cooperate in the litigation. See id.. ', 21 U.S.C. § 
355(j)(5)(B)(iii). 

” 21 C.F.R. § 314.107(b)(3). 
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automatic preliminary injunction whenever a pharmaceutical patent owner files suit against a 
generic manufacturer 

Creative patent-holders have found several ways to convert this regulatory framework 
into an exclusionary tool. Before 2004, firms could extend their exclusivity for a product almost 
indefinitely, by adding new patents to their Orange Book filings and stacking up consecutive 30- 
month stays.^’ After Congress corrected that particular problem, crafty firms took a different 
tack: rather than stacking patents, they stacked products - making trivial changes to their 
product formulation and pulling the old drug from the market. This “product-hopping” delays 
generic competition in two ways. First, like the earlier forms of evergreening, product-hopping 
can prompt a whole new set of Orange Book filings, ANDA paragraph IV certifications, and 
litigation -triggered 30-month stays. Second, even without new patent claims, product-hopping 
delays generic substitution for the new branded product, because the generic firm must file a 
second AKDA, which faces the same lengthy FDA review as the first one.*™ 


Herbert Hovenkamp et al., IP and Antitrust § 12.4c at 12-43 (2005 Supp.). 

In Apotex, Inc. v. Thompson, 347 F.3d 1335 (Fed. Cir. 2003), for example, the drug 
manufacturer had originally named a single patent in its Orange Book listing for a pioneer drug. 
In response to a generic’ s ANDA and Paragraph IV certification, the manufacturer sued for 
patent infringement, thus triggering an initial 30-month stay. While that lawsuit was pending, 
the manufacturer obtained additional patents, which it added to its Orange Book listing and used 
as the basis for yet another lawsuit and stay. Remarkably, while that lawsuit was pending, the 
firm listed three additional patents in its Orange Book listing for the same drug, thereby 
triggering yet another round of notice, lawsuit, and 30-month stay. See also In re Buspirone 
Antitrust Litigation, 185 F. Supp. 2d 363 (S.D.N.Y. 2002). 

Congress passed legislation in 2003 to eliminate this particular form of patent 
“evergreening.” The new law limits patentees to a single 30-month stay for any given drug, 
regardless of how many patents it may list in the Orange Book. 21 U.S.C. § 355(j)(5)(b). See 
Hovenkamp et ah, supra note , at § 12.4c. 

The generic firm may, of course, continue to offer the first drug, for which it already gained 
approval. That means nothing, however, if the branded firm has pulled that drug from pharmacy 
shelves and convinced doctors to write scripts for its new product. Until the ANDA for that new 
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Aekniant m Ahhott Inhoratories V. Teva Pharmaceuticals USA, Inc.'^" capitalized 
on both of these forms of delay. The case involved Abbott’s sale and manufacture of fenofibrate, 
a drug used to treat high triglyceride levels. The saga began in 1998, when Abbott first received 
approval of its NDA for a capsule fonn of fenofibrate, which it marketed under the TriCor brand. 
The next year, Teva filed an ANDA, seeking approval to sell a generic version of TriCor and 
certifying that its product did not infringe any valid or enforceable patents. Abbott responded 
with an infringement suit, which triggered the automatic 30-month stay.*'’^ The judge in the 
patent suit ultimately agreed with Teva that its product did not infringe, but because Abbott 
appealed to the Federal Circuit (a losing, but effectively time-consuming, expedition), Teva had 
to wait almost two years for its final judgment.'”^ 

In the meantime, Abbott lost little time in devising a strategy to fend off the impending 
competition from Teva. While the capsule litigation was pending, Abbott submitted an KDA for 
a tablet formulation of the same drug. The “new” product had a different dosage and listed a 
new indication, but reflected no apparent advances over the capsule version; indeed, Abbott 
asserted the bioequivalence of the two products in its NDA, and relied on its capsule data to 


product is approved (with its AB-rating), state laws limit pharmacists’ ability to substitute the 
“old” generic for the “new” branded drug. 

432 F. Supp. 2d 408 (D. Del. 2006). To the extent it is relevant, Mark Lemley represents 
Impax, the antitrust plaintiff in this case. 

W. at416. 

Abbott’s tablet NDA claimed that the drug could increase levels of “good cholesterol.” Id. 
at 416. In support of that claim, however, Abbott submitted data for the capsule formulation, 
and claimed that it was bioequivalent to the new tablets. Id. The new indication therefore did 
not arise from any new utility conferred by the tablets; to the contrary, Abbott’s own documents 
suggested that the capsule form would have supported the same new indication. 
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support its safety and efficacy claims.'”' As soon as the FDA approved the tablet - and before 
final resolution of the capsule claim - Abbott launched its TriCor tablets and took extraordinary 
measures to terminate all possible sales of the capsule form.*”” 

Abbott’s capsule-tablet switch effectively prevented leva from penetrating the 
fenofibrate market. Because pharmacists could not substitute Teva’s product for the current 
version of TriCor - and could not even fill prescriptions for the earlier capsule form - Teva’s 
sales were limited to those doctors who wrote prescriptions specific to Teva’s own (Lofibra) 
brand of the product. Like most generic manufacturers, however, Teva’s low-cost business 
model depended centrally on the ability to substitute for a branded drug, so its sales were, at best, 
“modest.”*"” 

The capsule-tablet switch also, predictably, ushered in the next round of the cat-and- 
mouse game. After Teva filed an ANDA for a generic substitute for the TriCor tablet, Abbott 
filed new patent infringement suits, which triggered yet another 30-month stay.*”* And while 
that litigation was pending, Abbott changed its fonnulation yet again, reducing the tablet dosage, 



Abbott not only stopped selling the capsules, but it also bought all existing stock from 
pharmacies and changed the code for TriCor capsules in the National Drug Data File to 
“obsolete.” “Changing the code to ‘obsolete’ removed the TriCor capsule drug formulation from 
the NDDF, which prevented pharmacies from filling TriCor prescriptions with a generic capsule 
formulation.” Id. 

*“” Branded drug companies, of course, view this business model as a form of free riding, 
because the generic gets the benefit of the branded firm’s investment in marketing and 
promotion. Generic competition, however, does not occur until after the pioneer drug has had 
several years of exclusivity in the market. And the government has clearly come down on the 
side of generic substitution, and for good reason: drugs are much cheaper and more widely 
available today than they were before the passage of the Hatch-Waxman amendments 
encouraging generic competition. All competition is in some sense “free riding,” but that does 
not mean it is or should be forbidden. See generally Mark A. Lemley, Property, Intellectual 
Property', and Free Riding, 83 Tex. L. Rev. 1031 (2005). 

Ahhott, 432 F. Supp. 3d at 417. This time, Teva responded with an antitrust counterclaim, 
contending that Abbott’s product switches violated Section 2 of the Sherman Act. Id. 
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filing a new NDA, and abandoning the former product as soon as it obtained regulatory 
approval.*”® 

Abbott may have had compelling reasons for its serial product changes beyond the most 
obvious one of foreclosing competition. If so, then antitrust doctrine requires courts to defer to 
Abbott’s choices, regardless of their competitive effect."” If, however- as Teva alleged in its 
antitrust suit - Abbott made the changes specifically to fend off competition from generics, then 
it succeeded in harnessing the regulatory framework to preserve its exclusivity for several 
lucrative years."* In light of this obvious anticompetitive harm, the district court in Abbott Labs 
found leva’s antitrust allegations sufficient to survive a motion to dismiss.**^ 


Just as it did with the capsule/tablet change, Abbott pulled existing stock from shelves and 
revised the NDDF code to make the old tablet version obsolete. Id. at 41 8. Abbott did identify 
one arguable difference between the new and old tablets: in its NDA, it sought a label change 
stating that the new tablets no longer had to be taken with food. Teva alleged, however, that the 
change was made not to improve product efficacy, but only to prevent generic substitution. Id. at 
418. And once again Abbott relied on its original safety and efficacy data from the pre-hop 
formulation, not on new studies, to support the “no food” designation. 

' As the D.C. Circuit has explained: 

As a general rule, courts are properly very skeptical about claims that competition 
has been harmed by a dominant firm’s product design changes. See, e.g.. 
Foremost Pro Color, Inc. v. Eastman Kodak Co., 703 F.2d 534, 544-45 (9**' Cir. 
1983). In a competitive market, fmns routinely innovate in the hope of appealing 
to consumers, sometimes in the process making their products incompatible with 
rivals; the imposition of liability when a monopolist does the same thing will 
inevitably deter a certain amount of innovation. 

United States v. Microsoft Corp., 253 F.3d 34, 65 (D.C. Cir. 2001). 

Teva filed its first AN DA in 1999, and as of this writing, the FDA does not list a generic 
equivalent for the most recent tablet formulation. See www.accessdata.fda.gov. 

**” 432 F. Supp. 2d at 422-24. A group of states has also sued Abbott in connection with the 
TriCor product changes, and the FTC has launched an official investigation into Abbott’s 

behavior. See State of Florida et ah, v. Abbott Labs., No. (D. Del. Complaint Filed March 18, 

2008); .see generally Shirley S. Wang, TriCor Case May lllnminale PalenI LimUs, Wall St. J., 
June 2, 2008, at Bl . The court recently denied Abbott’s motions for summary judgment, and the 
case is now set for trial. 
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Abbott is not alone in finding exclusionary opportunities in the FDA’s drug approval 
framework. In FT(' v. Warner Chiicott Holdings}^^ the FTC alleged that Warner Chilcott 
attempted a similar scheme with its birth control drug, Ovcon. In the months before approval of 
a generic AND A, Warner Chilcotf s executives hatched a strategy to switch from pill to 
chewables to prevent generic substitution. When a delay in its NDA approval threatened to spoil 
its product-hopping plan, Warner Chilcott simply bought off the generic."'' While the FTC’s 
legal claims focused on this agreement rather than the product-hopping issue, the case shows that 
product-hopping happens, and that Abbott Labs was not an isolated case. 

Pharmaceutical product-hopping presents a paradigmatic case of a regulatory game. 
Without the FDA’s product approval framework, generic firms could quickly go to market with 
competing versions of branded drugs upon expiration of a patent - or even earlier, when they 
have confidence that their product does not infringe any valid patent on the drug.*" But the 
lengthy product approval process - combined with the two-and-a-half year automatic stay that 
follows any patent suit - acts as a barrier to such competition. While that barrier may, in the 
ordinary course, be a necessary cost of accommodating patent rights and health and safety 
concerns,"*' product-hopping exploits it precisely because of its exclusionary effects and 


2005 WL 3439585 (D.D.C. Complaint Filed Nov. 7, 2005). 

*’'' Id. at 9 (noting letter of intent, in which Warner Chilcott would pay Barr (the generic 
manufacturer) $20 million in exchange for Barr’ s agreement not to compete in the United States 
for five years after receiving final FDA approval). 

' The generic in such a case might well face a patent infringement suit, but to obtain an 
injunction against sale of the drug, the branded manufacturer would have to prove a substantial 
likelihood of success on its infringement claims. Under the current framework, the “injunction” 
is automatic, and bears no relation to the merits of the patent claim. 

**'’ We are skeptical that the 30-month automatic stay - with no judicial discretion to override it 
in lawsuits of questionable merits - is necessary, but our point here is that the stay may serve a 
legitimate function in some cases but creates an opportunity for abuse in others, and that such 
abuse should be actionable under antitrust laws. 
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converts it into a tool for suppressing competition. Making matters worse, the regulators in these 
cases can do nothing to thwart this obvious abuse of their administrative function. And while 
Congress, the FDA, or states could theoretically address the problem prospectively by allowing 
generic substitution across formulations,"’ such an ex post solution would neither compensate 
for past harm, nor deter new variations of the regulatory game. 

From an antitrust perspective, product-hopping to ward off generic competition is 
precisely the sort of behavior the Sherman Act condemns."* While monopolists have no general 
duty to help their competitors, they do have an obligation to refrain from acts that have no 
purpose but to exclude competition."’ And while distinguishing between the two can be tricky, 
courts have proven themselves up to the task, even in cases involving product design."” It 


See Guy V. Amoresano, Branded Drug Rejbnmilatioii: The Next Brand vs. Generic 
Antitrust Battleground, 62 Food & Drug L.J. 249, 256 (2007) (“It may be that a more 
appropriate approach to the issues raised by reformulation strategies is to leave it to FDA and the 
state legislatures to determine if some modification of FDA “AB rating” guidelines and state 
DPS Laws is prudent to address scenarios in which inconsequential reformulations affect the 
speed of generic drug market entry.”). Such an approach would raise challenges of its own, such 
as how to treat substitutions between products with the same active ingredients but different 
dosages. 

118 


“The offense of monopoly under § 2 of the Sherman Act has two elements: (I) 
the possession of monopoly power in the relevant market and (2) the willful 
acquisition or maintenance of that power as distinguished from growth or 
development as a consequence of a superior product, business acumen, or 
historical accident.” 

United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). 

See id. (condemning behavior that “was done plainly and explicitly for a single purpose” of 
driving out competitors); see also United States v. Microsoft Corp., 253 F.3d at 65 (“Judicial 
deference to product innovation . . . does not mean that a monopolist’s product design decisions 
are per se lawful.”). 

Microsoft, 253 F.3d at 65-67 (balancing anticompetitive effect of design choices against 
business justifications offered by defendant). 
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makes no sense to immunize patently anticompetitive behavior because of the risk that some 
cases might prove tough to decide. 

The district court in the Abbott case - following the analytical structure established in the 
D.C. Circuit’ s M/craso//' opinion - outlined what we view as a reasonable approach to the 
product-hopping problem.'^' Most significantly for our purposes, the court applied antitrust law 
to the gaming behavior, rather than washing its hands of the case because of its regulatory 
context. On the merits, the court applied the rule of reason, first requiring plaintiffs to show that 
the defendant’ s product changes had anticompetitive effect. The court held that plaintiffs had 
met their burden (at least in the context of a motion to dismiss) by alleging that Abbott’s change 
in fomiula, paired with its abandonment of the old drug, blocked plaintiffs from “their cost- 
efficient means of competing in the pharmaceutical drug market, thereby harming both 
plaintiffs and consumers. The court suggested that defendants could rebut the showing of 
competitive harm by establishing a valid business reason for the behavior. “[I]f such a 

justification were offered, the plaintiff could rebut it or, alternatively, establish antitrust liability 
by demonstrating that ‘the anticompetitive harm of the conduct outweighs the procompetitive 
benefit.’”'^^ 


Abbott, 432 F. Supp. 2d at 422 (atm^Microsoft, 2.53 F.3d at 66-67). 

Id. (“Plaintiffs are not required to prove that the new formulations were absolutely no better 
than the prior version or that the only purpose of the innovation was to eliminate the 
complementary product of a rival. Rather, as in Microsoft, if Plaintiffs show anticompetitive 
harm from the formulation changes, that harm will be weighed against any benefits presented by 
Defendants.’’). 

/rf. at423. 

Id. at 422. 

Id. {quoting Microsoft, 253 F.3d at 59, 67). See generally Hovenkamp, Janis & Lemley, 

supra note , at i; 12.3; William Kolasky, Reinvigorating Aniilrtisl Enforcement in the United 

Stales: A Proposal, 22 Antitrust 85, 88-89 (2008) (suggesting a “sliding scale” framework for 
weighing pro-competitive and anti-competitive effects in rule of reason cases). 
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The Ahhotl opinion leaves open some important questions of antitrust doctrine. The court 
does not, for example, explain how a fact-finder should go about balancing the pro- and anti- 
competitive effects of a change in formula. Nor does the court resolve whether a change in 
formula alone, unaccompanied by the shelf withdrawals and other evidence of exclusionary 
intent in Ahholt, would suffice to state a monopolization claim. These questions, we believe, 
require case-by-case resolution, just as any rule of reason balancing inquiry does. Our goal here 
is not to settle those questions, or to suggest that they will prove easy in close cases. Our claim 
is that these are antitrust questions, to be addressed as a matter of antitrust law. Product hopping 
illustrates just how effectively firms can manipulate the FDA’s regulatory system, and the 
extraordinary impact that their behavior can have on competition in drug markets. If a 
pharmaceutical company designs its products for the sole purpose of dragging out a regulatory 
process for years and thereby forestalling competition, it has engaged in exclusionary behavior 
that harms consumers. The fact that it has done so by taking advantage of a loophole in the 
regulatory scheme does not mean that the FDA has blessed this anticompetitive behavior or that 
antitrust law must get out of the way to avoid interference in the regulatory scheme. Product 
hopping is thus one example of a dangerous, market-distorting regulatory game, and a reason 
that antitrust courts should continue to pay attention to regulated markets. 


B. Industry capture of government standard-setting: Unocal 


The court in Walgreens v. Astrazeneea Pharmaceuticals L.P., 534 F. Supp. 2d 146 (D.D.C. 
2008), rejected a product-hopping antitrust claim based, in part, on the fact that the defendant in 
that case had not pulled its earlier product from the market after it introduced a new formulation. 

See id. at (“here, there is no allegation that AstraZeneca eliminated any consumer choices); 

rjather, AstraZeneca added choices”). Because the defendant continued to sell the old product, 
the generic in that case could take advantage of generic substitution laws, so the competitive 
harm alleged in Ahhott was largely absent in Walgreens. 
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In pharmaceutical product-hopping, the gaming party uses product manipulation to 
convert neutral product approval rules Into tools to exclude entry. Another form of gaming 
achieves its anticompetitive goals through direct manipulation of the regulatory process - the use 
of deceit or other misconduct to obtain regulatory outcomes that favor the gaming firm.'^’ Like 
product-hopping, these cases raise tough questions, and require courts to strike a tricky balance 
between regulatory deference and antitrust intervention. The questions here are tougher than in 
product-hopping, because the anticompetitive conduct involves the participation (albeit 
unwitting) of a regulatory agency itself In particular, the Noerr-Permmgtori doctrine forbids 
antitrust review of some forms of government petition, even when they may mislead.'^* The 
doctrine does not, however, require abstention in all cases at all times. In particular, when an 
agency explicitly relies upon misleading factual submissions by a regulated party, and those 


™ The recent Discon case provides another example of this sort of regulatory game. The 
regulated party in that case engaged in a kickback scheme to deceive regulators into believing 
that its costs were higher than they really were; the regulators relied on the party ’ s submissions 
and approved inflated regulated rates; and consumers footed the bill. Nynex Corp. v. Discon, 

Inc., 525 U.S. 128 (1998). The Supreme Court appeared almost scornful of the idea that the 
regulatory fraud could form the basis for an antitrust complaint, declaring that “[t]o apply the per 
se rule here - where the buyer’s decision, though not made for competitive reasons, composes 
part of a regulatory fraud - would transform cases involving business behavior that is improper 
for various reasons, say, cases involving nepotism or personal pique, into treble-damages 
antitrust cases.” Id. at 136-37. Because Discon involved a very precise legal question, however 
- the question of whether to apply per se analysis to the alleged boycott In that case - the Court’s 
dismissive language does not necessarily preclude a rule of reason claim based on the same set of 
facts, but with proof of market power or adverse market impact. See id. at 135 (“the specific 
legal question before is us whether an antitrust court considering an agreement by a buyer to 
purchase goods or services from one supplier rather than another should (after examining the 
buyer’s reasons or justifications) apply the per se rule if it finds no legitimate reason for that 
purchasing decision”). 

Eastern RR Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 136, 140-41 
(1961). 

See BE&K Const. Co. v. N.L.R.B., 536 U.S. 516, 525-26 (2002) (“while genuine petitioning 
is immune from antitrust liability, sham petitioning is nof’). 
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submissions materially affect an agency decision that turns out to have exclusionary effects, 
antitrust law can and does have something to say. 

The FTC v. Cnoca! case epitomizes this form of gaming.*^'’ Unocal involved 
misrepresentations made to the California Air Resources Board (“CARB”), a state agency 
charged with reducing fuel emissions. In the late 1 990s and early 2000s, CARB conducted a 
rulemaking process to develop specific, stringent standards for low-emissions gasoline. Unocal 
participated actively in the rulemaking process, advocating a set of standards that closely 
resembled the ones ultimately adopted by CARB.*^* In its submissions to the agency, Unocal 
never mentioned that it owned patent rights over the standards; indeed, it repeatedly touted their 
“flexibility” and “cost-effectiveness,” and suggested that it had relinquished any proprietary 
interest that it might have once had in the standards.' ” In reliance on these representations, 
CARB adopted the standards, and refiners invested billions of dollars to comply with them. 

Only then, according to the FTC, did Unocal disclose its newly-minted patents and demand 
royalties for the use of the technology.*"^ 

Like Abbott’s product manipulation, Unocal’s misrepresentations effectively converted a 
neutral regulatory process into an exclusionary tool. The purpose of the CARB proceedings was 
to define a standard that would enable the production of cost-effective, environmentally sensitive 
fuels - not to give market power to one individual party. Yet Unocal’ s misrepresentations turned 

*"'* See Opinion of the Commission, In re Matter of Union Oil Company of California, Docket 
No. 9305 (opinion issued July 7, 2004), avail, at 

http://vvwvf,ftc.gov/os/adipro,/d9305/0 4 0706commission op iiiion .pdf For the complete filings 
and rulings in the case, see h tt.p://wttwrftc.go v./'os/ adiDr(.>/d930S /l ndex.sht m. 

Mat 3-5. 

*"" Id. at 3-4. 

Id. at 6. The complaint also alleges that Unocal tweaked its patent applications during 
prosecution to match more closely with the emerging state standard. Id. 
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the regulators into unwilling (and unknowing) participants in a scheme to vest Unocal with just 
such power. According to the FTC, if CARB had known about Unocal’ s patent rights, it would 
have either adopted different standards, or insisted on more favorable terms of access to the 
standards by competitors.'^'' In other words, the misrepresentations reflect “willful acquisition or 
maintenance” of power in the fuel market - the very definition of an antitrust breach."’^ From a 
consumer welfare perspective, the behavior caused just the kind of harm that antitrust laws seek 
to prevent - a structural barrier that will inevitably raise prices and cause inefficiently low 
production in the relevant market. Indeed, the fact that Unocal’s conduct was directed to a state 
agency made competitive harm all the more likely. Other cases have considered 
misrepresentations to private standard-setting organizations;""’ those representations can 
facilitate monopolization of an industry, but only if they end up locking an industry into a 
standard that turns out to be patented. Market participants in private standard-setting 
organizations can choose not to adopt the standard. By contrast, no gasoline company can 
choose to ignore the CARB standard for reformulated gasoline; if Unocal’s misrepresentations or 
omissions in fact caused the adoption of that standard, companies that want to sell gasoline in 
California had no choice but to pay Unocal whatever they demanded. 

Despite these obvious competitive harms, some courts might hesitate to impose liability 
based on the Unocal version of regulatory gaming, for two reasons. First, the Noerr-Pemimgton 
doctrine, which insulates certain government petitions from antitrust liability, might give courts 
pause, since Unocal’s anticompetitive conduct involved petitioning the government. Second, a 


' !d. at 5. 

"" United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966). 

"" Rambus Inc. v. F.T.C., 522 F.3d 456 (D C. Cir. 2008); Broadcom Corp. v. Qualcomm Inc., 
501 F.3d297 (3d Cir. 2007). 
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recent decision of the DC. Circuit casts doubt on the FTC’s second theory of harm in Unocal - 
i.e., that an antitrust violation can lie based on misrepresentations that lead to a higher price in 
the market, rather than changing the standard itself. We think the first of these concerns requires 
careful attention to the facts, but in a case like Unocal does not justify antitrust abstention. The 
second concern is not an argument for abstention at all, but instead a substantive claim that there 
is no competitive harm in a case like this - a claim of which we are dubious. 

1. Noerr-Pennington and regulatory games 

Under the Noerr-Pennington doctrine, “[tjhose who petition the government for redress 
are generally immune from antitrust liability.”'^^ The principle applies to all sorts of petitions 
directed at any branch of government,”* and derives from two basic tenets: first, that Congress 
cannot have meant for the Sherman Act to impair citizens’ right to participate in our 
representative democracy;”^ and second, that the First Amendment would, in any event, bar such 


™ Professional Real Estate Investors, Inc. v. Columbia Pictures Indus., 508 U S. 49, 56 (1993). 

Eastern RRPresidents Conference v. Noerr Motor Freight, Inc , 365 U.S. 127, 136, 140- 
41 (1961) (applying doctrine to bar claim against railroad consortium based on misleading 
publicity campaign that was aimed to influence legislation); California Motor Transport Co. v. 
Trucking Unlimited, 404 U.S. 508 (1972) (holding that Noerr principle applies generally to 
petitions to administrative agencies); United Mine Workers v. Pennington, 381 U.S. 657 (1965) 
(invoking doctrine to petition of executive branch officials and administrative agencies). 

See Noerr, 365 U.S. at 137 (“In a representative democracy such as this, these branches of 
government act on behalf of the people and, to a very large extent, the whole concept of 
representation depends upon the ability of the people to make their wishes known to their 
representatives. To hold that the government retains the power to act in this representative 
capacity and yet hold, at the same time, that the people cannot freely inform the government of 
their wishes would impute to the Sherman Act a purpose to regulate, not business activity, but 
political activity, a purpose which would have no basis whatever in the legislative history of that 
Act.”). 
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an interpretation.'"'” The doctrine seeks to distinguish between commercial activities - which the 
Sherman Act addresses - and political activity, which lies beyond its reach.*"" 

The doctrine, however, has limits. Even in Noerr itself, the Supreme Court cautioned 
that petitioning behavior could lose its protection if it were a “sham to cover what is actually 
nothing more than an attempt to interfere directly with the business relationships of a competitor 
. . . Since then, the Supreme Court has applied the exception to misrepresentations made to 
courts and administrative agencies,*""* including patent infringement suits based on a patent 
obtained through fraud. *"'"' The cases following Aom' seem to distinguish between attempts to 
influence a legitimate government process, on the one hand, and behavior that shatters the 
integrity of the process and effectively converts it into a private affair, on the other. 

While a full analysis of the Noerr-Pennington exemption falls beyond tbe scope of this 
paper, *"*’ we think the Nuerr -Pennington doctrine must give way when a defendant has co-opted 
an administrative process through material misstatements or other fraud. When this happens, the 


*”“ See id. at 138 (“The right of petition is one of the freedoms protected by the Bill of Rights, 
and we cannot, of course, lightly impute to Congress an intent to invade these freedoms.”). 

*"** Id. at 137; see id. at 140-41 (“Insofar as [the Sherman] Act sets up a code of ethics at all, it is 
a code that condemns trade restraints, not political activity, and ... a publicity campaign to 
influence governmental action falls clearly into the category of political activity ”). 

*" Id. at 144. 

*"■* See, e.g., California Motor Transport Co. v. Trucking Unlimited, 404 U S. 508, 512 (1972) 
(finding no immunity when one group of highway carriers “sought to bar . . . competitors from 
meaningful access to adjudicatory tribunals and so to usurp that decisionmaking process” by 
“institute[ing] . . . proceedings and actions . . . with or without probable cause, and regardless of 
the merits of the cases”). 

See Walker Process Equipment, Inc. v. Food Machinery & Chemical Corp., 382 US. 172 
(1965). 

*”' For a thorough analysis ol Nuerr immunity in the context of agency misrepresentations, see 
FTC Unocal decision, at http:/'/wwV''.ftc,gov,''os/adiDro/d9305./040706commissionopinion.pdf . 

We generally agree with the FTC’s view that Aoe/r immunity does not apply to “deliberate 
misrepresentations that substantially affect the outcome of a proceeding or so infect its core to 
deprive the proceedings of legitimacy . . .” FTC Unocal decision at 29. 
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defendant is not merely exercising its rights to influence a legitimate government process; it is 
effectively converting the process into a private vehicle to exclude competition/"^^ As the FTC 
concluded in Unocal, “deliberate misrepresentations that substantially affect the outcome of a 
proceeding or so infect its core to deprive the proceeding of legitimacy may not, in appropriate 
circumstances, qualify ior Noerr-Penninglon protection. 

2. Evading regulatory limits as antitrust harm 

The second open question is whether antitrust injury occurs when a defendant’s 
misrepresentations prevent an agency from placing limits on an exercise of market power, rather 
than eliminating the market power altogether. In Rambus v. the D.C. Circuit effectively 

held that where market power resulted from a regulatory decision (there, the grant of a patent), 
antitrust law could not constrain the price the monopolist charged. Rambus involved alleged 
misrepresentations made in the course of a private standard-setting organization’s deliberations. 
The FTC claimed that Rambus had withheld material information about patent rights that it held 
over the relevant technology. The FTC alleged that if the SSO had known about Rambus’s 
patents, either it would have adopted a different standard, or it would have demanded some form 
of fair and nondiscriminatory licensing terms on Rambus’s patents. The D.C. Circuit found the 
second allegation legally inadequate, concluding that the mere exercise of market power (i .e.. 


See FTC Unocal decision at 29 (“Clearly, a proceeding fundamentally tainted by 
misrepresentation lacks the ‘genuine’ nature that is the hallmark of what the Supreme Court 
seeks to protect ”). 

147 p decision at 29; see also Herbert Hovenkamp, Federalism and Antitrust Reform, 40 
U.S.F. L. Rev. 627, 632-33 (2006) (“antitrust need not countenance restraints in which the 
effective decision makers are the market participants themselves”). 

Rambus Inc. v. Federal Trade Commission, 522 F.3d 456 (D.C. Cir, 2008). 
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charging higher prices) does not violate the antitrust laws if the market power itself arose from a 
valid government grant.*"'® 

The Rambus court retied on NYNEX v. Discon, in which the Supreme Court refused to 
apply the per se rule to a kickback scheme involving a regulated utility. The regulated party in 
Discon awarded a contract for non-regulated services to a company that would charge higher 
prices that the regulated company could then pass on to consumers through rate regulation. The 
NYNEX Court rejected an antitrust claim alleging that the scheme constituted an unlawful group 
boycott, absent proof that it harmed competition (not just a competitor) in the nnn-regnlaied 
service market. The Court specifically acknowledged that consumers were injured by the 
conduct, because it resulted in higher prices in the regulated market. Because that injury came 
from the exercise of agency-granted market power, however, the Court deemed it beyond the 
reach of antitrust law. While NYNEX itself involved only the question of whether the per se rule 
applied, Rambus read it as going further and immunizing any conduct that owed its origin to a 
regulatory grant of market power. 

Both NYNEX and its substantial new extension in Rambus are problematic as matters of 
antitrust law. The harm to competition in NYNEX did not stem solely from government-granted 
market power; it stemmed from the defendant’s effort to extend that market power in ways that 
deceived the regulatory agency and prevented it from controlling NYNEX’s behavior. Similarly, 
the harm to competition in Rambus did not stem solely from the government’s grant of a patent, 
but from the combination of that grant with Rambus’s deception of a standard-setting 
organization that would otherwise have restrained the ability of Rambus to charge a 

Id. at 464 (“But an otherwise lawful monopolist’s use of deception simply to obtain higher 
prices normally has no particular tendency to exclude rivals and thus to diminish competition”). 

525 U.S. 128 (1998). 
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supracompetitive price for that patent. Both of these cases, in other words, involve deliberate 
and effective regulatory gaming. By refusing to apply antitrust law to private deceptive conduct 
that manipulates a regulatory process, or extends or exacerbates the anticompetitive effects of a 
regulatory decision, NYNEX and Rambus appear to condone a new and insidious fomi of implicit 
antitrust deference to regulation, one in which antitrust law must ignore conduct that exacerbates 
competitive harm because the company causing that harm wouldn’t have been in a position to do 
so but for regulation.*^* 

Whatever one’s views of the substantive antitrust issues, the existence of antitrust injury 
is an antitrust question that should be decided by antitrust courts, and will not (and often cannot) 
be adequately addressed by regulatory agencies. And neither NYNEX nor Rambus discredits the 
notion that abuse of standard-setting processes can, in some circumstances, violate the antitrust 
laws. In particular, if the facts show that an agency relied upon misrepresentations in choosing a 
standard - and would have chosen a different standard but for the misrepresentations - then the 
defendant has caused a structural harm in the market even in the narrow Rambus view. In these 
circumstances, the defendant’s misrepresentations are the “but-for” cause of the defendant’s 


' Not all courts have taken the same approach to SSO-related misrepresentations. See., e.g., 
Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 3 16 (3d Cir. 2007) (allowing antitrust claim 
based on allegations that misrepresentations to SSO either influenced the ultimate standard, or 
prevented SSO from limiting licensing fees). 
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economic monopoly.'"^ While the D.C. Circuit refused to speculate on whether even this could 
constitute antitrust injury,*'"’^ it strains credulity to imagine any other outcome. 

Like product-hopping, then, abuse of government standard-setting processes can cause 
competitive harm in markets. And like product-hopping, the harm may not be remediable 
through administrative recourse. The capture of government standard-setting processes offers 
yet another example of regulatory gaming, and another reason that antitrust courts should 
continue to play a role in regulated markets. 


C. The limits of regulatory gaming - price squeezes 

Our final example, the price squeeze, illustrates the limits of antitrust law in addressing 
gaming behavior. Like the last two examples, a regulatory price squeeze involves manipulation 
of the regulatory system for anticompetitive ends. But it also often involves behavior which 
regulators have specifically endorsed, which falls within their core regulatory ambit, and which 
requires detailed knowledge of both firm and industry economics. In these circumstances, we 
think the benefits of antitrust intervention begin to fade in comparison with its costs, and courts 
should tread carefully. While a valid price squeeze claim is theoretically possible, it requires 
proof of predatory pricing in an unregulated retail market - a showing that is likely to be rare. 


A patent, of course, confers a right to exclude, but does not necessarily confer power over 
any relevant market. But when a standard-setting body (private or government) settles on a 
standard that applies across an industry, and one party holds proprietary rights over that standard, 
the party does have monopoly power. It follows, then, that if a misrepresentation plays a 
material role in the selection of a patented standard, the misrepresentation has caused the type of 
harm to competition that the antitrust laws seek to prevent. 

See id. at 463 (“We assume without deciding that avoidance of the first of these possible 
outcomes was indeed anticompetitive; that is, that if Rambus’s more complete disclosure would 
have caused JEDEC to adopt a different (open, non-proprietary) standard, then its failure to 
disclose harmed competition and would support a monopolization claim ”). 
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A price squeeze occurs when a vertically integrated firm with a regulated monopoly in an 
upstream market that faces competition in a downstream market compresses its wholesale and 
retail prices to make it impossible for others to compete with it in the downstream (retail) 
market.'’’' If the wholesale price is high enough and the retail price low enough, competing 
retailers simply cannot cover their costs, and will be driven from the market. In linkLine v. 

Pacific Bell, for example, an integrated firm allegedly charged its retail competitors wholesale 
prices that exceeded its own retail rates.'” A competitor obviously could not stay in the market 
for long when the cost of a single input is higher than the price it can charge consumers for its 
overall product. 

The economics of price squeezes are the subject of some debate. Advocates of a “one 
monopoly profif ’ theory contend that price squeezes can cause no harm, because the upstream 
monopolist cannot raise the price any more by controlling two levels of production than it could 
by controlling only the upstream market.'’® Others, however, take issue with the single 


See generally Areeda & Hovenkamp H 767c; American Bar Association Section of Antitrust 
Law, Energy Antitrust Handbook 121-25 (2002) (discussing price squeeze cases). Judge 
Learned Hand first recognized price squeezes as an antitrust violation in United States v. 
Aluminum Co. of Am., 148 F.2d 416, 437-38 (2d Cir. 1945). 

linkLine Communications, Tnc. v. SBC California, Tnc., 503 F.3d 876 (9th Cir. 2007). 

See, e.g., J. Gregory Sidak, Abolishing the Price Squeeze as a Theory of Anhtrust Liability, 4 
J. Comp. Law & Econ. 279 (2008) (“If an unregulated, vertically integrated firm truly is a 
monopolist in the supply of the bottleneck input, and if downstream competitors use that input in 
fixed proportion to their production of the retail product, then the ‘one monopoly profit theory’ 
implies that the vertically integrated firm has no incentive to attempt the price squeeze ”). The 
one monopoly profit theory has led to a general skepticism about applying antitrust law to 
vertical restraints. As described by Judge Posner: 

Imagine an industry with two levels, production and distribution: if production is 
monopolized and distribution is competitive, can the monopolist increase his 
profits by buying out the distributors? ... If the producer acquires the distributors 
and increases the retail markup he will have to decrease the producer markup by 
the same amount. He cannot maximize his profits by charging a price above the 
monopoly price. . . ” 
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monopoly price theory, and contend that monopolists can both increase their profits and insulate 
their economic power by leveraging their monopoly into related downstream markets.*"’’ 
Whatever the economics of price squeezes more generally, most courts and 
commentators seem to agree that one form of price squeeze does raise antitrust concerns - a 
price squeeze involving/tretfato/'y prices at the retail level.'”* In particular, when a monopolist 
lowers its retail prices to below its relevant measure of costs, it can face claims of predatory 
pricing like any other established or aspiring monopolist.*"’'’ Predatory pricing alone can be 
illegal if the monopolist is likely to be able to recoup its costs. But the existence of a price 
squeeze by a monopolist can help ensure the success of predation as an exclusionary tactic. And 


Richard A. Posner, Antitrust Law: An Economic Perspective 197 (1976); see also Phillip 
Areeda & Louis Kaplow, Antitrust Analysis 489 (5**' ed. 1997) (“The power already possessed 
by the . . . monopolist to control the price and output . . . effectively controls the price and output 
of independenf’ downstream firms); Robert Bork, The Antitrust Paradox 229 (2d ed. 1993) 
(“[A] monopolist has no incentive to gain a second monopoly that is vertically related to the first, 
because there is no additional monopoly profit to be taken.’’); cf. Charles F. Rule, Patent- 
Antitrust Policy: Looking Back and Ahead., 59 Antitrust L.J. 729, 731 (“[T]here is only a single 
monopoly price for any given product, and you can either sell that product alone or you can 
combine it with as many complements as you want, but you are only going to be able to earn that 
one monopoly profit.’’); GKA Beverage Corp. v. Honickman, 55 F.3d 762, 767 (2d Cir. 1995) 
(“[A] vertically structured monopoly can take only one monopoly profit. ..’’). 

' ” See, e.g. , Pietro Crocioni, L.everaging of Market Power in Emerging Markets: A Review of 
Cases, I.iterature, and a Suggested Framework, 4 J. Competition L. & Econ. 449, 458-69 
(2008) (summarizing arguments for and against one monopoly profit theory); cf. Roger D. Blair 
& David L Kaserman, Law and Economics of Vertical Integration and Control 124 Then- 
Judge Breyer laid out the economic arguments for an against price squeezes in Town of Concord 
V. Boston Edison Co., 915 F.2d 17, 27-29 (1st Cir. 1990); see also Statement of the Federal 
Trade Commission, Petition for a Writ of Certiorari in Pacific Tel Co. d/b/a AT&T California v. 
linkLine Comms., Inc. (No. 07-512), avail, at http://www.ftc.gOv/os/2008/05/P072104stmt.pdf 

Not all commentators view even predatory price squeezes as problematic. See, e.g., Sidak, 
supra note . 

*” See, e.g., Covad Communications Co. v. BellSouth Corp., 374 F.3d 1044, 1050 (1 1'*‘ Cir. 
2004) (holding that price squeezing complaint states an antitrust claim if “the two basic 
prerequisites for a showing of price predation under § 2 of the Sherman Act are met”); Covad 
Communications Co. v. Bell Atlantic Co., 407 F,3d 1220, 1222 (D C. Cir, 2005) (rejecting price 
squeeze claim, but noting that such a claim may lie if the plaintiff had alleged predatory pricing 
at the retail level). 
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if the monopolist is compensated for its regulated wholesale prices, the fact of regulation can 
also help the monopolist recoup its losses. 

Price squeezes can, depending on the circumstances, involve a regulatory game. Price 
squeezes can occur in fully regulated markets (with regulated prices at both wholesale and retail 
levels), partially regulated markets (with regulated wholesale prices, but no regulation at retail), 
and unregulated markets. And while their use in fully regulated markets probably lies beyond 
antitrust courts’ jurisdiction,*®*' partially regulated price squeezes raise thornier questions. If, for 
example, a partially regulated firm convinces regulators to approve an unreasonably high 
wholesale price for an input that it controls, it can easily undercut its retail rivals, who must pay 
the wholesale price as a part of their cost of production. If the cost-cutting is predatory, the 
regulated party can effectively drive out its retail competition, which perverts the entire purpose 
of the wholesale price regulation - ensuring meaningful access to the input for competitors. 

Yet even this form of predatory price squeeze raises difficult questions that lie at the very 

intersection between regulatory deference and substantive antitrust law. In particular, because 

predatory pricing claims require proof that a defendant priced below its costs, courts must 

consider the relationship between the regulated wholesale prices and the “appropriate measure” 

of a defendant’s costs.*®* Should courts treat the regulated prices as an accurate measure of the 

cost of the regulated input, and assume that retail prices that fall below them are by definition 

predatory? Should courts instead treat the regulated wholesale price as irrelevant, and require 

direct evidence of the integrated firm’s overall costs? Or, at the other extreme, should courts 

*®'* For reasons discussed more fully below, antitrust courts should not ordinarily second-guess 
decisions affirmatively made by regulators within their core area of expertise. For fully 
regulated industries, the fact that the regulator has specifically approved both levels of prices 
counsels against antitrust intervention. 

'®' See Brooke Groupe Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 222-23 
(1993). 
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decide that antitmst laws have no role to play because of the existence of regulation at one level 
of production? 

We can see good reasons to support either of the first two approaches to predatory price 
squeeze claims. While it seems reasonable to hold producers to what they tell regulators about 
their accurate measure of cost, the wholesale rates do not necessarily reflect the producer’s cost 
of utilizing the wholesale input internally; it may well cost more to provide it to third parties. 

On the other hand, courts may find the regulated rate useful as a benchmark to evaluate the 
credibility of cost evidence provided by the parties. 

The third option, however - complete abdication of antitrust law’s role in a partially 
regulated industry - makes no sense as a matter of law or economic policy. In the (probably 
rare) case in which an integrated firm engages in true predatory pricing, its behavior can 
undermine competition in the retail market just like other forms of predatory conduct. Indeed, as 
with standard-setting, the fact of regulation may make the conduct more problematic than it 
would be in the absence of regulation, since the monopolist can rely on a government-approved 
wholesale price to compel payment by retail competitors and therefore to create the price 
squeeze. And the regulators in these cases have no power to address the exclusionary behavior, 
because their jurisdiction is limited to the wholesale - rather than the retail - price. 

Of course, a predatory pricing claim requires proof of other elements as well - evidence 
of actual or potential monopoly power in the relevant (in this case, retail) market, as well as a 
likelihood of recoupment should the scheme succeed in driving competitors from the market. As 

Indeed, this is the main justification for vertical integration more generally: it often costs 
less to integrate different operational layers into a single enterprise. 

Cf. Covad Communications Co. v. BellSouth Corp., 374 F.3d 1044, 105 1 (1 1th Cir. 2004) 
(holding that relationship between wholesale and retail prices “is a factual matter for the district 
court to determine at a later stage of proceedings”). 
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a result, we think successful predatory price squeeze claims - like predatory pricing claims more 
generally - are likely to be rare. Their rarity, however, appropriately owes itself to stringent 
standards of substantive antitrust law, rather than absolute deference to regulators in even 
partially regulated markets. 

The Supreme Court will have an opportunity to reflect on some of these issues this term 
in Pacific Bell Telephone Co. v. Imkl.ine Commimication.s, Inc.'’’'' LinkLine involves an alleged 
price squeeze in the DSL Internet services market, a partially regulated industry. According to 
linkLine, Pacific Bell not only compressed its wholesale and retail prices, but for a period, it 
charged other DSL providers wholesale prices that exceeded the fees charged to retail customers. 
If true, such a price structure would obviously make it impossible for competitors to buy DSL 
line access and resell it in competition with Pacific Bell. The Ninth Circuit held these allegations 
sufficient to state a claim for monopolization. The opinion hedged on a variety of points, 
including whether predation was necessary to state a price squeezing antitrust claim,**’ and 
whether unlawful price squeezes could occur in fully regulated markets.*** The Ninth Circuit 
suggested, without holding, that a valid price squeeze claim might lie even when regulators 
approved prices at both levels.'*’ 


128 S. Ct. 2957 (2008, granting cert.), 

*** Kg., linkLine Communications, Inc. v. SBC California, Inc., 503 F.3d 876 (9th Cir. 2007) 
(“We do not preclude the district court, however, from re-examining the viability of this claim on 
summary judgment after the record is more fully developed and it is clear whether the 
complained of behavior took place at the regulated wholesale level, the unregulated retail level, 
or some combination of the two, and to what extent, if any, the responsible agencies have 
devoted attention to or had involvement in the complained of conduct.”). 

*** Id. at 883-84 (concluding that viability of price squeeze claim in fully regulated industry 
turns on the “particular industry and factual setting”). 

'*’ The court cited an earlier Ninth Circuit opinion finding price squeeze claims possible in 
fully regulated markets, depending on the industry setting. See id. 
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The Supreme Court could resolve the linklJne case in a number of different ways. It 
could hold, as a matter of antitrust law, that the allegations in the case were insufficient to state a 
predatory pricing claim.*®* It could go further, and hold (as the defendant urges) that price 
squeeze claims of any stripe are implausible after Trinko™ It could surprise us all and uphold 
the price squeeze claim based on its (implicit) allegation of predatory retail pricing. Whatever it 
does, our argument is that the Court should do it as a matter of antitrust law and not blind 
regulatory deference. The Court will have an opportunity to clarify the relationship between 
antitrust law and regulation, and we hope it does so in a way that respects the continuing role of 
antitrust law in regulated industries. That does not mean the plaintiff should win the case; price 
squeeze claims, like other forms of predatory pricing, are rarely successful. But it does mean 
that the Court should not avoid the substantive issue altogether by wrongly assuming that the 
regulated agency can or will solve the problem. 

V. Conclusion 

Regulators cannot, should not, and do not substitute for antitrust courts in ensuring 
vibrant competitive markets. Indeed, as we have explained in this article, the existence of 
regulation can sometimes exacerbate, rather than alleviating, the risk of exclusionary behavior in 


*®* Judge Gould, in his dissenting opinion, contended that the predatoiy pricing claim failed to 
allege several critical facts, including the ability to influence prices in the retail market and 
below-cost pricing. See id. at 886 (“if plaintiffs in good faith cannot allege market power, below 
cost sales and probable potential for recoupment in the retail market, then the case should not 
proceed”). 

This argument begins with the premise that Tririko effectively abolished antitrust claims 
based on unilateral refusals to deal. If a company has (as a matter of antitrust law, anyway) an 
absolute right to deal or not deal with its competitors, then it has an absolute right to determine 
the conditions of those deals. 
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regulated markets. When parties game a regulatory system to achieve anticompetitive results, 
antitrust law should apply. 

We emphasize that saying antitrust law should scrutinize some forms of private 
regulatory gaming does not necessarily mean that antitrust law should condemn every type of 
regulatory gaming. Antitrust law properly balances anticompetitive harm against precompetitive 
benefits, and it properly balances the risk of false negatives against the risk of false positives. In 
particular cases, regulatory gaming may implicate precompetitive concerns such as encouraging 
innovation. In other cases, regulatory gaming may resemble conduct that is neutral or 
procompetitive, raising the risk that antitrust enforcement will create false positives. But 
substantive antitrust law is sensitive - even, perhaps, overly sensitive - to these concerns. They 
may provide a reason for antitrust courts to tread cautiously in finding defendants liable, but they 
do not offer a reason for antitrust courts not to ask the hard questions at all. 


Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir. 1979); 1 Hovenkamp et al, 
1P& Antitrust, .s«/rra note , at sec. 12.5. 
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Mr. Johnson. Thank you, Professor Lemley, and also thank you 
for your submission of corrective language. 

Dr. Cooper? 

TESTIMONY OF MARK COOPER, DIRECTOR OF RESEARCH, 

CONSUMER FEDERATION OF AMERICA, WASHINGTON, DC 

Mr. Cooper. Thank you, Mr. Chairman, Members of the Com- 
mittee. 

Former Federal Trade Commission Chairman Robert Pitofsky 
edited a recent volume on antitrust practice in the last couple dec- 
ades entitled, “How the Chicago School Overshot the Marks: The 
Effect of Conservative Economic Analysis on U.S. Antitrust.” The 
Trinko and Credit Suisse rulings demonstrate that under the influ- 
ence of conservative economics the Supreme Court has not simply 
overshot the mark, it has gone off the deep end. 

These cases establish regulation as the barrier to antitrust over- 
sight without requiring the courts to examine the effectiveness of 
regulation in controlling behaviors that are repugnant to both regu- 
lation and antitrust. This is particularly ironic since conservative 
economics generally takes a dim view of the ability of regulators to 
promote the public interest. If anything, conservative economic 
theories should have led the Court to give antitrust a wider berth, 
not a narrower berth. 

Trinko, in particular, presumes antitrust has high costs and low 
benefits without demanding a careful accounting of the costs and 
benefits. It assumes false positives are plentiful, more likely, and 
more costly than false negatives without any empirical evidence to 
support that claim. It is the ultimate triumph of economic theory 
over fact in the antitrust space that favors corporations and regula- 
tion at the expense of competition and antitrust. 

After a decade in which we have watched large corporations in- 
flict huge losses on the economy and society — ^Worldcom, Enron, 
Lehman Brothers, Goldman Sachs, and BP — the notion that large 
corporations acting on their private interests can be expected to be- 
have in economically efficient and socially responsible ways or that 
regulation can be presumed to be effective in protecting the public 
interest seems rather silly. 

We need every regulatory cop on the beat and antitrust is one 
of the most important weapons policymakers have to protect the 
public from anticompetitive, anti-consumer business practices. To 
preemptively sideline antitrust in industries where it is needed 
most — those with the greatest market power — destroys the balance 
between regulation and antitrust that has worked well over the 
course of a century. 

Regulation is a second best, to be sure, but better than unfet- 
tered exercise of market power where market structure does not 
support vigorous competition, and I testified here on that issue in 
relationship to the antitrust modernization process. 

The antitrust laws are simultaneously applied to regulated in- 
dustries to constantly probe for areas where competition can im- 
prove the public welfare. Regulators are not particularly adept at 
this role because it is not their core competence and they have a 
tendency to be captured by the industries they regulate. The great- 
est value of the balance between regulation and antitrust exists 
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where the market structure is least certain, where there is a tran- 
sition between regulation and competition or where there are a mix 
of competitive and monopoly elements in the market. 

Much of a 21st century economy resides in this middle range, 
and the telecommunications sector, which was the target of the 
Trinko case, is a perfect example. Congress was seeking to move 
telecommunications to a greater reliance on competition after a 
century of reliance on monopoly. The incumbent telephone compa- 
nies would determine to prevent the loss of their market power. 
Under their litigious, obstinate foot-dragging, the effort to open the 
network collapsed. 

Both antitrust and regulation were aiming at the same goal, and 
the transition would have benefited from close antitrust scrutiny. 
The Trinko decision not only prevented this scrutiny in that case, 
but it severely restricted the likelihood of scrutiny in future cases. 

Trinko was a stretch of the antitrust laws that the Court could 
have easily brushed aside if it was so inclined without changing the 
terrain of antitrust laws. That was the easy and prudent thing to 
do, especially when citing the regulatory scheme of a statute that 
expressly stated Congress was not intending to restrict the applica- 
bility of the antitrust laws. Instead, the Supreme Court engaged in 
an extreme form of judicial activism using a weak case to make a 
major change in antitrust practice. 

The Court could remedy the situation in future cases by making 
it clear that the Trinko decision applies only to private antitrust 
suits and its application to private antitrust actions rests on the 
unique regulatory obligations and oversight embodied in the 1996 
Telecommunications Act. Unfortunately, given the extremist ide- 
ology that underlies the decisions I am doubtful that the Court will 
be inclined to fix the problem any time soon. 

Congress should act swiftly to restore the balance between anti- 
trust and regulation that worked so well in the 20th century. 
Thank you. 

[The prepared statement of Mr. Cooper follows:] 
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Mr. Chairman and Members of the Committee, 

My name is Dr, Mark Cooper. T am Director of Research of the Consumer 
Federation of America. I appreciate the opportunity to appear before you today to offer the 
consumer view of a recent turn in antitrust jurisprudence that poses a severe threat to competition 
and consumers. 

Judiciary Committee hearings about antitrust principles are invariably stacked with 
lawyers who argue about whether the principle or practice at hand is good law, especially when 
viewed through the lens of past antitrust practice because precedent plays a prominent place in 
antitrust cases. That is certainly true in the case of the Trinko and Credit Suisse rulings being 
discussed today, but I believe that this issue can and should be approached in a more direct 
fashion. The courts and congress should move swiftly to reverse this ruling because it is bad 
policy based on faulty economic reasoning. 

These cases establish regulation as a barrier to antitrust oversight, without requiring the 
court to examine the effectiveness of regulation in controlling behaviors that are repugnant to 
both regulation and antitrust. Trinko in particular presumes antitrust has high cost and low 
benefits without demanding a careful accounting of the costs and benefits. It assumes false 
positives are plentiful, more likely and more costly than false negatives without any empirical 
evidence to support that claim. It is the ultimate triumph of economic theory over fact in the 
antitrust space. These decisions favor corporations and regulation at the expense of competition 
and antitrust to such an extent that, as Howard Shelanaski has shown, ^ many of the landmark 
cases in U.S. antitrust history would never have made it through the courts. 

After a decade in which we have watched large corporation inflict huge losses on the 
economy and society - WorldCom, Enron, Lehman Brothers, Goldman Sachs, and BP - the 
notion that large corporations can be expected to behave in economically efficient and socially 
responsible ways because there is a convergence between their private interest and the public 
interest or that regulation can be presumed to be effective in protecting the public interest seems 
rather silly. We need every regulatory cop on the beat and antitrust is one of the most important 
weapons policymakers have to protect the public from anticompetitive, anti-consumer business 
practices. To preemptively sideline antitrust policy in the industries where is it needed most - 
those with the greatest market power - is a huge mistake. 

The Flawed Economic Theory Underlying Tinho/Credit Suisse 

In 2008, Robert Pitofsky, former Chairman of the Federal Trade Commission, edited a 
thoughtful volume on the development of antitrust practice in the past couple of decades entitled 
How the Chicago School Overshot the Mark: The Effect of Conservative Economic Analysis on 
U.S. Antitrust.- Published just before the financial meltdown, the book seems a little timid, since 
many leading economists, Chicago Schoolers, like Allen Greenspan, there was a flaw in the 
theory. 


' Howard Shclanski. “The Case for Rc-balancing Antitrust and Regulation,” SSii\\ March 1 8. 20 1 0. 

" Robert Pitofsk\' (Ed.). How the Chicago School Overshot the Mark (Oxford: Oxford Uihvei^iW Press, 2008). 
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''Those of us who looked to the self-interest of lending institutions to protect 
shareholders’ equity, myself included, are in a state of shocked disbelief Such 
counterparty surveillance is a central pillar of our financial markets state of 
balance. . . 

"If it fails, as occurred this year, market stability is undermined. . . 

"I made a mistake in presuming that the self-interests of organizations, 
specifically banks and others, were such that they were best capable of protecting 
their own shareholders and their equity in the firms. 

Buried, if not dead, beneath the rubble of the financial market collapse, lies the efficient 
market hypothesis, the single most important cornerstone of conservative economics. Once you 
admit A Paihire of Capitalism,^ you must re-examine all of the policies pursued in the name of a 
flawed economic theory. The conclusion to Pitofsky’s introductory essay in the volume 
characterizes damage well, a characterization that fits Trinko and Credit Suisse cases to a tee. 

"Specific concerns include preferences for economic models over facts, the 
tendency to assume that the free market mechanisms will cure all market 
imperfections, the belief that only efficiency matters, outright mistakes in matters 
of doctrine, but most of all, lack of support for rigorous enforcement and 
willingness of enforcers to approve questionable transactions if there is even a 
whiff of a defense,'^ 

Exhibit 1 identifies dozens of ways in which conservative economic theory led to lax 
antitrust enforcement that severely underestimates the harm that anticompetitive practices 
impose on the economy under the claims of under invest in antitrust. The Exhibit also notes the 
flaws in economic thinldng in the conservative approach to antitrust that afflict the Trinko and 
Credil Suisse rulings. Indeed, the Trinko and Credit Suisse decisions take the errors of 
conservative economics to a whole new level. Left to stand, they would institutionalize a bias 
against antitrust analysis that is totally unjustified by a century of antitrust practice or the 
contemporary record of antitrust analysis. Simply put, the Trinko/Credit Suisse decisions indicate 
that under the influence of conservative economics, the Supreme Court has not simply overshot 
the mark; it has gone off the deep end. 


^ From Ricliard Posner, A Failure of Capitalism (Cambridge: Harv'ard Universilj Press, 2009), on ihe right to Joseph 
Sliglitz, FreeFatl (New York, W.W. Norton, 2010), on the left, the critical weakness of market 
fundamentalism lias been acknowledged. The efficient market hypothesis alls come in for pmticnlar 
criticism (Frank Portnoy, Infectious Greed (New- York, Henry Holt 2()().l); George Cooper: 'Hie Origin of 
Financial Crises: Central Banks, Credit Bubbles and die Ffficient Market Hypothesis (New York: Vintage, 
2008; Justin Fo-\, The Myth of the Rational Market (New Yorle: Harper, 2009); Jolm Cassidy. How 
Markets hail, (New- York; Fanar, Straus and Giroux, 2009). 

Pitofsk\ p. 5. 
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Exhibit 1: 

Critique of Market Fundamentalism tn Antitrust Enforcement* 
Underlined Flaws Reflected in Trinko Ruling 


Fundamental Flaws 

0\'cr-rc]iancc on the market to cure cvcrvtliing 14. 5) 

Over-emphasis on efllciency to excuse everything 15) 

0\ ci-cstiiiiatioii of case of cntiy and expansion of ou^ut (42, 236) 

Failure to recognize wealth transfers as a cause of consumer harm (WI 

Faulty analytic approach 

0\ cr-icliancc ou economic models, tliat privilege tltcorv' over fact (5. 42, 57. 82) 

Over-concern about false positives rather than false negatives (52, 123) 

Failure to require empirical e\ idence leads to over-esLiinalion of efficiency gains (IS. 42i 
Failure lo require demonstration of mechanism for pass through of efllciency gains f 263 ) 

Defines markets too broadly, resulting in underestimation of market power (243) 

Failme to recognize non-economic impacts and causes (42) 

Places burden on the wrong part\' and imp>oscs impossibly high standards of proof (164. 260) 

Ignores subjective evidence and customer views (165, 243) 

Substantive Wealmesses 

UnderesUnialion of horizontal impacts 

Overbroad claims of imuoriance of inowpolv rents as inducement (o competition (85) 

CK’eibroad claims of impoitance of intellectual property' monopoly lo imiovation and R&D (6, 3, 183) 
Downplaying abiliU' of Icadina futn to raise rival 's costs and cuGaac in urcdatoiv oracticcs includiim 
pricing, boycott tying, bundling, retaliation. (27. 57, XO, 126) 

Non-cooperative gaming ability lo raise prices (6. 56). divide markets (6) 

Importance of anticompetitive impacts of network effects (56) 

Failure to recognize the anticompetitive potential of vertical leverage (52, 127, 141) 

Over-reliance on single monopoly profit to absolve Itarm of maker power (40) 

Overstated defense and incomplete analysis of vertical reslramls (19, 186) 

Potential effects of vertical leverage by (1) creating inarkef power in tied product, (2) maintaining 

market power in tying product, (3) facilitating collusion and parallelism, (4) evading regulation 
Enlianced tools of monopolization through (1) raising rivals cost, (2) refusal to deal (3) increases barriers 
to entry 

Policy outcomes that harm competition and consumers 
Under appreciation of the importance of concentration allows merger lo domination (6, 236) 

Under enforcement and tendency to do iiotluiig (6. 36. 37) 

Failme to use stnictiual solution (29, 122, 126) 

Ovcr-protcction of autonomy of leading or dominant firms (86. 127. 165) 

Under-emphasis on dynamic efncieiicv and compelilive rivalry (79, 80) 

Lack of appreciation for the role of mavericks (81) 

*Pagcs references arc to Robert Pitofsky- (Ed ), How the Chicago School Overshot the Mark (Oxford: Oxford 
University Press, 2008). Earlier discussions of this critique of conserv ative economics can be found in: Mark 
Cooper, “Coimnenls of the Consumer Federalion of America on the Proposed Honzonlal Merger Guidelines. ’’ 
Federal Trade Cortimissioa, FTC File No. P092700, June 4, 2010; "The Analysis of Market Failme Aftertlie 
Collapse of Market Fundamentalism: Tlic Implications of the Defeat of the Chicago School for Antitrust and 
Regulation in the U.S. Energy' Sector,’’ Annual energy Roundtable: Major Developments in Energy Markets. 

American Antitrust Inslilule, March 2. 2010, presents a discussion of the critique for energy markets, "Testimony of 
Marie Cooper, on Consumers Competition and Consohdation in the Video Broadband Market," Commerce 
Committee. (J.S. Senate. March 1 1, 2010 pp. 7-9 presents this critique as applied to the Comcast-NBCU merger. 
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The Trinko Credit Suisse court places regulation above antitrust, without allowing an 
examination of the effectiveness of the regulation, an approach that is particularly ironic since 
conservative economics generally takes a dim view of the ability of regulators to promote the 
public interest. If anything, the theory should have led the court to give antitrust a wider berth, 
not a narrower one. 

The reason the court turned in the wrong direction is that it was influenced by a series of 
the most fundamental flaws in conservative economics identified in Pitofsky’s volume, excessive 
deference to theoretical models and efficiency claims, excessive concern about false positives, 
protection of dominant corporations, and a failure to recognize the importance of wealth 
transfers. 

All of these flaws were neatly summarized in the remarkable claim that “monopoly 
profits” are the wellspring of economic progress. To be sure, supra normal profits are the carrot, 
but competition is the stick. Rewards to innovation yield supranonnal profits, which may be 
associated with gains in market share, but they should not be equated with “monopoly profits” in 
the sense that the term is typically used. In a dynamic economy, innovation rents are quickly 
should be quicldy dissipated by competition. In the case at hand, if the court had bothered to 
look, it would have been quite clear that any supranormal profits had nothing to do with 
innovation and everything to do with using market power to frustrate competitive entry and 
raising the competitors’ costs. The whiff of efficiency was provided by the theoretical 
possibility that there might be a drop of innovation rent or efficiency gain in an ocean of 
anticompetitive rent seeking, 

The Importance of Balance Between Regulation and Antitrust 

The simultaneous jurisdiction of antitrust and regulation was created over a century ago, 
during the Progressive era, when policy makers realized that the modern industrial economy was 
creating huge corporate enterprises that could easily amass market power that robbed the 
economy and the public of the benefits of competition There are industries in which market 
power is so pervasive that prudential regulation is necessary on an ongoing basis. Although 
competition is preferable, regulation is a second best, better than the unfettered exercise of 
market power. The decision to regulate does not cancel the preference for competition and the 
antitrust laws are simultaneously applied to constantly probe for areas where competition can 
improve the public welfare. Regulators are not particularly adept at this role because it is not 
their core competence and they have a tendency to be captured by the industries they regulate. 

These principles were reaffirmed in the New Deal, as prudential regulation was layered 
atop aggressive antitrust enforcement to repair the damage that irresponsible market behavior 
and lax antitrust enforcement had done to the economy in the 1920s. For fifty years, vigorous 
enforcement of the antitrust laws combined with effective oversight of market power through 
regulation to produce a remarkable record of economic growth and progress. Antitrust and 
regulation worked hand in had to prevent the accumulation of market power, where markets 
should support vigorous competition, and to regulate market power where they cannot. Balance 
is the key to creating a dynamic, progressive capitalist economy. 


^ The Shcraiflii Act of 1890 was passed tlircc years after the Interstate Coimncrcc Act or 1887. 


5 



117 


That balance was destroyed by the Trinko Credit Suisse decisions. 

The balance was destroyed at a moment when, and in an area where the value of antitrust 
was highest. As Shelanski has argued, the greatest value of the balance between regulation and 
antitrust exists where the market structure is least certain - where there is a transition between 
regulation and competition or where there are a mix of competitive and monopoly aspects to the 
market. Exhibit 2 presents a graphic representation of the idea. 


EXHIBIT 2: 


Balancing Antitrust and Regulation Has Maximum Value 
in the Transition to Competition or Where Competitoin is Imperfect 



Monopoly Atomistic Competition 

— ♦ — Antitrust — ■ — Regulation ^^^"Value of Regulation + Competition 


When underlying characteristics dictate that monopoly is the efficient outcome, there will 
be little cost to under enforcement of antitrust, since there are few gains to be made by imposing 
competitive solutions. When atomistic competition is sustainable, regulation will impose 
inefficiencies on the industry. But these pure types of markets are few and far between. Much 
of a 21*' century economy resides in the middle range. The telecom sector was seeking to move 
to a greater reliance on competition after a century of reliance on monopoly. The incumbent 
telephone companies were determined to prevent that progress. Under their litigious, obstinate 
foot dragging, the effort to open the network collapsed. The transition would have benefited 
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from careful antitrust scrutiny. The Trinko decision not only prevented that scrutiny in this case, 
but it severely restricted the likelihood of such scrutiny in the future. 

Conclusion 

The expression '‘hard cases make bad law” has risen to the status of a proverb, with a 
history stretching back well over a century, but this is an instance where an easy case was used 
as an excuse to make bad policy.* Trinko was a stretch of the antitrust laws that the court could 
have easily brushed aside, if it was so inclined, without changing the terrain of antitrust law. 

That was the easy and prudent thing to do, especially when citing the regulatory scheme of a 
statute that expressly stated that it was not Congress’ intention to restrict the applicability of the 
antitrust laws. Instead, the court used a weak case to make a major change in antitrust practice 
applying a theory that had been increasingly discredited in recent years. 

The court could take steps to remedy the situation in future cases by making it clear that 
the Trinko decision applies only to private antitrust suits and its application to private antitrust 
actions rests on the unique regulatory obligations and oversight embodied in the 1996 Act. 

Given the extremist ideology that underlies the decision, we are doubtful that the court will be 
inclined to fix the problem any time soon. Therefore, Congress should act swiftly to restore the 
balance between antitrust and regulation that worked well in the 20'^ century, 


'Hard cases make bad law, no doubl, and maybe badpohcy'. Spectator 2\ July 2001, 
hltp:.'V\vww'.ans’\^^CT’s.co!n/tapic;1iard-cascs-n^c-b^-law 
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Mr. Johnson. Thank you, Dr. Cooper. 

And now we will begin with questions. 

Mr. Thorne, is it not true that the issue in Trinko that went up 
to the Supreme Court was whether the conduct by the telecom 
company violated the antitrust law? 
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Mr. Thorne. Mr. Chairman, that is exactly correct. The question 
in Trinko was whether Verizon, in providing access to its facilities, 
had done it in a way that was consistent with the antitrust laws. 

Mr. Johnson. And the Court used dictum to suggest that in gen- 
eral the benefits of applying antitrust law in a privately-brought 
case was few. In other words, there weren’t very many benefits to 
be had for the bringing of a private action in a regulated industry 
context. Is that correct? 

Mr. Thorne. Mr. Chairman, with all respect, I have read the 
case differently. I read it as having two parts, and give me a sec- 
ond, I will explain: First, the Court asked 

Mr. Johnson. And I think you did during your testimony. 

Mr. Thorne [continuing]. That the dicta that you are referring 
to was not on the question of whether Verizon had violated the ex- 
isting antitrust laws. The additional question — the second part of 
the decision — ^because the antitrust laws are somewhat plastic — it 
is a very brief statute — don’t restrain competition, don’t monopo- 
lize — the Court has the ability if it wants to to expand antitrust 
into places it has never gone before. 

And on the question of — the second question, not whether exist- 
ing antitrust laws were violated — the Court found clearly they were 
not — ^but on the second question, should we take this occasion to 
expand antitrust into a new place, in that circumstance the Court 
thought for a whole list of reasons it would be a bad idea. And one 
of the things the Court listed was the fact that regulators were al- 
ready policing the very conduct. 

Mr. Johnson. Okay. Well, let me get Professor Lemley’s opinion 
about that. 

Mr. Lemley. So I think Mr. Thorne is correct to say the Court 
expressly considered should antitrust law not apply here at all, and 
they rejected that conclusion because of the savings clause. But I 
think it is also correct to say that the Court went out of its way 
to express skepticism of the value and role of antitrust in an area 
that was subject already to regulation. And the Court in particular 
said antitrust can do less good here because regulators are already 
policing the risk to competition and it has a greater potential for 
harm. And so I think the Court was, in fact, going beyond its brief 
to decide the question that Mr. Thorne’s case presented 

Mr. Johnson. Do you 

Mr. Lemley [continuing]. Conduct violated the antitrust laws. 

Mr. Johnson. All right. Thank you. 

Do you agree, Mr. Shelanski? 

Mr. Shelanski. Mr. Chairman, I think that the Court tried to 
draw two lines that will be very difficult to implement in practice. 
On one hand, as Professor Lemley said, the Court did not say that 
antitrust law, as clearly established, doesn’t apply. It wasn’t able 
to say that in light of the savings clause. 

It did, however, say that claims that would be an extension of 
the outer boundaries of antitrust law could not be brought where 
there is a regulatory structure in place. There are two problems 
with that statement: Under the fact-intensive analysis of Section 2 
of the Sherman Act, which tends to occur under the rule of reason 
and involve a balancing of pro-versus anticompetitive effects, every 
case is going to be different on its facts, and identifying the outer 
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boundary is not nearly as clear or straightforward an exercise as 
the Court represents. 

And so lower courts could look at a case, say, “Well, we have 
never seen exactly this case before. It must be beyond the outer 
boundary. It must be foreclosed in the presence of a regulatory 
structure,” which brings me to the second problem of the decision: 
The Court does not establish clear standards for the regulatory 
structure that must be in place before it precludes an antitrust 
claim. Does it have to be as elaborate, detailed, and competently 
and actively enforced as the Telecommunications Act of 1996? If so, 
as I suggested in my testimony, we may worry less about the dis- 
placement of antitrust. 

But what about a regulatory scheme that does not directly ad- 
dress the competitive harm at issue but addresses some competi- 
tive harm, or it is within the authority of an agency but not en- 
forced? The Court doesn’t tell us whether or not that kind of regu- 
latory structure is adequate, and our profound concern at the Fed- 
eral Trade Commission is that lower courts could interpret such a 
weak regulatory structure to defeat antitrust claims, and not just 
outer boundary antitrust claims, good antitrust claims that could 
be brought under existing precedence. 

Mr. Johnson. Well, let me ask Dr. Cooper, do you feel that the 
ruling in Trinko taken together with — or ruling in Credit Suisse 
taken together with Trinko actually act to impose a presumption 
that actions brought by plaintiffs, both public and private, in a reg- 
ulated setting are — in other words, the burden of proof has been 
shifted to the plaintiff on these kinds of cases to establish that the 
antitrust laws do apply? 

Mr. Cooper. Actually, I think the example that — the end point 
where Mr. Thorne wants to end up shows us the great danger. Of 
course, the argument he makes is that, if I never dealt voluntarily 
I never have to deal. And this is an industry in which it controlled 
access to its networks for a century never voluntarily making it 
available, and Congress said it is now time to make it available. 

For me, the critical question will be, if you allow that to happen 
in our — especially in our technology industries, you will have a 
lockdown of all of the functionalities on which a broad swath of eco- 
nomic activity relies. That is the implication of this case, and he 
drew it. That implication is disastrous; it needs to be rebutted, I 
think, precisely by containing the damage that this case can do. So 
the proposition which we can ask is whether the refusal-to-deal has 
severe negative economic and social effects. 

Mr. Johnson. Thank you. Dr. Cooper. 

I will now turn to the Ranking Member, Mr. Howard Coble. 

Mr. Coble. Thank you, Mr. Chairman. 

Gentlemen, thank you for your appearance today. 

Mr. Shelanski, you expressed concern that the FTC and DOJ 
could be precluded from bringing some antitrust cases in regulated 
industries as a result of these two cases. Do you have some sugges- 
tion for how Congress could legislatively repeal these cases for DOJ 
and FTC, A, and B, is this concern based on how Trinko and CSFB 
have been actually interpreted by district courts and courts of ap- 
peal, or are you concerned mainly as to how they may be inter- 
preted? 
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Mr. Shelanski. Thank you, sir. 

Let me start with your second question first. I think our prin- 
cipal concern is, given the relatively few number of years that have 
occurred since Credit Suisse and given the long cycle that our in- 
vestigations in cases can occur over, that we are thinking about 
how these cases may affect our enforcement. We are always think- 
ing in every action about these cases, about whether they impose 
some impediments. 

And we have current cases in which we are very attuned to the 
possibility that Credit Suisse and the Trinko issues could arise. So 
at this point, given the relatively short time that has passed, our 
concern is mostly current and prospective than with particular de- 
cisions that have occurred. 

As to what could be done to protect the jurisdiction of the Fed- 
eral Trade Commission — I am obviously not here to speak on be- 
half of the Justice Department, but I will speak broadly about pub- 
lic enforcement — our concern is that public enforcers who have an 
ability to coordinate with regulatory authorities, to identify the 
gaps in regulation, to work interactively with regulatory authori- 
ties to identify places where antitrust can be a useful complement, 
that we not be prevented by interpretations of Credit Suisse and 
Trinko from undertaking that independent policy judgment about 
whether antitrust would be more beneficial than costly in any par- 
ticular setting where we are investigating a regulated firm. 

And so the particular kind of language is not something that I 
would be prepared to provide you right off the top of my head, but 
a general thrust would be something that protects that jurisdiction 
that expressly says, “Nothing in the antitrust laws as heretofore 
developed would prevent the public antitrust agencies from exer- 
cising their independent judgment about the value of an antitrust 
case.” 

Mr. Coble. Thank you, Mr. Shelanski. 

Mr. Thorne, you stated in your testimony that Trinko would not 
have prevented the government from bringing its case at AT&T. 
One thing that has been suggested here is that the antitrust en- 
forcement agencies — notably DOJ and FTC — be exempted from the 
Trinko and CSFB decisions. Would such an exemption underline 
the regulatory clarity that you wanted to bring to bear with the 
Trinko case? Or in other word, would you favor a statutory exemp- 
tion from Trinko for DOJ and FTC? 

Mr. Thorne. Mr. Ranking Member, first of all — and I have to 
say this — my experience with both the Justice Department and 
FTC has been one of absolute admiration. The enforcers at the Jus- 
tice Department and the Federal Trade Commission are first-rate; 
they are the best antitrust enforcers on the planet. So I am not 
going to say anything bad about their ability to enforce the anti- 
trust laws. 

But the idea of breaking apart public enforcement and private 
enforcement under two different regimes is a new idea. It is the 
first time in over 100 years under the Sherman Act that we have 
had a different enforcement regime for the two areas. So it started 
to raise questions in my mind like, if you are going to separate the 
private cases from the public cases does that mean that the private 
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cases can no longer tag along with the public cases? And it seems 
like there are a series of questions. 

Right now the Justice Department is viewed as only a law en- 
forcer; it doesn’t set out separate policies or make laws, it just en- 
forces the laws as they are written. Would this change that rela- 
tionship that the Justice and the Federal Trade Commission have? 

So I am interested in the proposal. It is novel, and it seems to 
raise for me a series of questions that ought to be thought through. 

Mr. Coble. And I didn’t mean to imply, Mr. Thorne, that you are 
accusatory. I didn’t mean to suggest that at all. 

Mr. Lemley, let me start with you and then open it up to the oth- 
ers. Professor, how can Congress effectively communicate its intent 
to have antitrust laws and telecommunication laws operate side by 
side? 

Mr. Lemley. Well, I do think it is a problem because of the pres- 
ence of savings clauses in the very statutes that have been inter- 
preted, and that is why I think the best approach is actually to 
modify the antitrust law itself to say that you should not assume 
or imply repeal from the antitrust law unless Congress expressly 
grants an immunity. I think that if done in the context of a hearing 
like this and with legislative history that made it clear that this 
was directed at cases like Credit Suisse, I think the message would 
be received by the courts that this was not, in fact, an area in 
which antitrust deference was appropriate merely because there 
was a regulatory system. And I have suggested in my written testi- 
mony some language that — quite brief language — that might 
achieve that end. 

Mr. Coble. Mr. Chairman, a red light appeared, but may others 
respond to my question? 

Mr. Johnson. Certainly. 

Mr. Coble. Doctor, do you want to start? 

Mr. Cooper. The goal that Professor Lemley outlined is precisely 
the place we need to get to, where the full force of the antitrust 
laws apply. And if the argument is going to be that somehow or 
another regulation has done the job then that burden ought to be 
on the defendant in the case. That is, we need the antitrust laws 
to have full effect. 

The savings clauses tend to get thrown in at the last minute. 
They don’t have a lot of legislative history. If there is any possi- 
bility that the Congress was carving out some sort of exemption 
they are not well documented in the record, and I think that is a 
mistake. This is a moment, and this is a sector, where we des- 
perately need to make sure that we can get down that path to a 
more competitive environment, so 

Mr. Coble. Thank you, sir. 

Mr. Cooper [continuing]. Changing the — switching the burden 
would be the critical point here. The presumption should be in 
favor of antitrust and rebuttable if there is specific regulatory lan- 
guage that one can cite and demonstrate effective regulation is ac- 
tually in place, not just in theory. 

Mr. Coble. Thank you. 

Mr. Thorne, do you and Mr. Shelanski want to weigh in? 

Mr. Thorne. No, thank you, Mr. Ranking Member. 

Mr. Shelanski. I have nothing to add. 
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Mr. Coble. Thank you. 

I yield back. Thank you, Mr. Chairman. 

Mr. Johnson. Thank you, sir. 

Next we will recognize Mr. Conyers for questions. 

Mr. Conyers. Thank you very much. 

Just for the record. Dr. Cooper, are you a lawyer? 

Mr. Cooper. I am not a lawyer. 

Mr. Conyers. Okay. You seem to advise a lot of lawyers, though. 

Mr. Cooper. I have been an expert witness about 400 times, so 
you spend a lot of time with lawyers. 

Mr. Conyers. Okay. I have never recommended law school to a 
person your age, but there are honorary degrees, probably, floating 
around in the profession. 

Anybody want to comment on their thinking about the pattern 
of the history of antitrust law in America — Sherman Act 1890, 
Clayton Act 1914, Robinson-Patman Act 1936, Hart-Scott-Rodino 
1976? Where we started off with — while we were protecting people 
originally in the 19th century from consumer fraud, conspiracies, 
collusion, it was anti-monopolistic, price-fixing. Then Clayton came 
in with private — the rights of private lawsuits to enforce antitrust 
law in America; Hart-Scott-Rodino mergers, Robinson-Patman fair 
pricing considerations. 

Is this an era that is gone — we sort of dealt with it? We had a 
rash of cases — big cases — that we study in law school. But now it 
seems like the pendulum is swinging the other way, that we are 
trying to scale back and even to me sometimes strange interpreta- 
tions of savings clauses, that if you don’t put a savings clause in 
it maybe means that antitrust isn’t being contemplated. 

What do you think. Cooper, Lemley, Thorne, Shelanski? 

Mr. Cooper. I would offer two observations. It is interesting, you 
gave me the following key dates in the antitrust history: 1890, 
1914, 1936, and 1976. I would point out that the Interstate Com- 
merce Act is 1887; the Mann Act, which extended the Interstate 
Commerce Act to telecom, is 1910; and the Federal Communica- 
tions Act — the Federal Power Act — are all the early 1930’s. 

So the interesting thing is that the notion that we needed both 
regulation and antitrust is deeply embedded in that century of leg- 
islative history, so the idea that the Court finds it repugnant to 
have dual jurisdiction just is inconsistent with that history, and I 
think it is really important, as I mentioned in my testimony, that 
Congress legislated both at almost exactly the same time very con- 
sciously understanding it needed both. That is, to me, the most im- 
portant lesson. 

The second point I would make is that the essential facilities doc- 
trine, in an age where digital networks become the center of eco- 
nomic and communications and social activities, the access to that 
essential facilities — that network — becomes more important than 
ever. And of course, that is the issue that the Court was whacking 
away at in this case. 

So we are going in the wrong direction on both counts. We are 
claiming that we ought not have dual jurisdiction when that is 
clearly a part of our history, and we are restricting the access to 
essential facilities when it is more important than ever to have ac- 
cess to those facilities. 
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Mr. Lemley. I do think antitrust has a — antitrust history has a 
pendulum problem. We started out with the antitrust laws to cor- 
rect excesses of private behavior and we succeeded, but in some 
sense we succeeded too well and antitrust laws started to reach too 
far into the regulation of private behavior. That pendulum has 
been swinging back for 30 years now and I think it may well have 
swung too far in the opposite direction. 

It is absolutely desirable to have economic analysis and sophis- 
tication in thinking about antitrust. I guess I would like to see us 
not push the pendulum back the other way but see if we can get 
it not to swing so far in either direction and to center itself some- 
where where we focus on economic analysis, we make the right de- 
cisions, but we are not simply saying we have to cut back antitrust 
or we have to expand antitrust at all costs. 

Mr. Conyers. Professor, what cases were you thinking of when 
you mentioned the pendulum had swung too far? 

Mr. Lemley. Well, if you look at the history until a couple of 
weeks ago when the Supreme Court decided the American Needle 
case antitrust plaintiffs, both governmental and private, have been 
on a losing streak in the United States Supreme Court that had 
run 18 years and 18 cases without a single antitrust plaintiffs vic- 
tory until American Needle. 

And I do think — I think the concerns that were expressed in the 
early 1980’s about not simply reacting to any private behavior by 
saying, “There must be an antitrust problem here,” were real, but 
I think the opposite concern is equally powerful. You cannot simply 
say, “Well, if there is any plausible justification that we can come 
up with for why private behavior might be acceptable we should 
automatically defer to that behavior. 

Mr. Conyers. I quite agree with your analysis with the numbers, 
but name me a case. 

Mr. Lemley. Well, so some of the ones — I think the Credit Suisse 
case that we are talking about here is problematic. I think the — 
I think some of the decisions that make it essentially impossible to 
prove certain types of antitrust cases — predatory pricing cases, for 
example — are problematic. Predatory pricing is often over-claimed, 
but that doesn’t mean it doesn’t happen. So the legal standards 
that we have created in cases like Brooke Group may be too strict. 

Mr. Conyers. Mr. Thorne? 

Mr. Thorne. Two quick observations, Mr. Chairman. First, lis- 
tening to your summary of the dates, it just — it is amazing to me 
how durable these very simple antitrust laws have been, and I 
think everybody on the panel agrees how important. Justice Mar- 
shall was not going too far in talking about the Sherman Act as 
a Magna Carta for free enterprise, almost on the par of the First 
Amendment guaranteeing speech and political participation. It is 
very important and there is no — it is wonderful to see how durable 
it has been. 

As a small second note on Brooke Group and on cases like it, 
these are the new cases that probably add up to the 18 that Pro- 
fessor Lemley talks about. If you think that it is important to have 
antitrust that is fair, efficient, and predictable, you need some clar- 
ity for businesses that are going to go out — like Verizon or other 
private enterprises — go out and then actually behave in the mar- 
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ketplace. So if Verizon is going to price a product it needs to know 
at what point can we go in cutting prices to benefit consumers — 
at what point can we go before we will be in some liability, we will 
be hailed before a one-time lay jury and then told we have priced 
too low, we have hurt our rivals, and now you pay triple damages 
in a class action. 

The predictability comes from having a test like, don’t price 
below your costs. That is something businesses understand. There 
is sometimes a debate about where, you know, this measure of cost 
or another measure of a cost — but the concept, don’t price below 
your costs and you will be okay 

Mr. Conyers. But there is no law against that. 

Mr. Thorne. Well, that is what Brooke Group held, but if Brooke 
Group could be repealed then businesses would not have the pre- 
dictability of knowing. For example, if I lower my prices today and 
hurt some small rivals I have benefited consumers right away but 
the rivals may not be able to keep up with price cuts. 

So there is a theme in the recent cases of saying a successful 
firm is allowed to do things that benefit consumers. A successful 
firm can cut price down to cost. A successful firm can innovate or 
invest just like a smaller rival can do. These are things that are 
good for consumers, and these are decisions that I think 

Mr. Conyers. Your recommendation is good if the company has 
market power — in other words, if it is big and powerful. If it isn’t 
you can price wherever you want — and I will be corrected on this; 
I have got a number of lawyers that are researching it now. 

Attorney Thorne, do you think you should have won your case? 

Mr. Thorne. The Trinko decision? I thought I should have won 
it in the Second Circuit and I am pleased that we won it without 
dissent in the Supreme Court, and I think it is good law and not 
a mistaken law. Thank you, Mr. Chairman. 

Mr. Conyers. Well, why didn’t you win? [Laughter.] 

Mr. Thorne. The Second Circuit has, in a series of cases, ex- 
pressed skepticism not about the particular legal standards that 
apply but the procedural posture of the case. So the way the case 
came up to the Second Circuit and then the Supreme Court was 
on a motion to dismiss. Trinko had not been allowed to take dis- 
covery, and we had not been allowed to take discovery of Trinko. 

So it was on — it was a — complaint with a lot of details which 
gave you the information necessary to decide if there was a com- 
plaint there. But the Second Circuit is historically reluctant to de- 
cide things on a motion to dismiss; they prefer to see a little dis- 
covery. And the phrase of Judge Sack, who was on the Second Cir- 
cuit panel of writing, he quoted — I think it was Dickens, it was 
with some miscreant in Oliver Twist “ — Let’s see what happens; 
maybe something will turn up.” Discovery was and summary judg- 
ment, was just the preferred procedure, and I think that is why we 
lost in the Second Circuit. 

Mr. Conyers. And it reminded me of the sports metaphor — “We 
was robbed.” 

Thank you, Mr. Chairman. 

Mr. Johnson. Thank you, Mr. Chairman. 

Next we will hear from Mr. Chaffetz for questions. 

Mr. Chaffetz. Thank you. 
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And thank you all for being here. 

Mr. Shelanski, I would like to start with you if I could. Recently 
Congress passed a massive health care reform bill, and the FTC 
has historically pursued numerous antitrust actions in the health 
care field. Are there any concerns that what was passed in March 
will prevent the FTC from bringing price-fixing cases in the health 
care industry? 

Mr. Shelanski. Thank you. That is an excellent question. 

We at the commission do a lot of enforcement, as you noticed, in 
the health care sector. It has been historically one of the major reg- 
ulated industries in which we have operated and continue to oper- 
ate. And the health care bill, having been recently passed, is some- 
thing that we are, of course, studying with a great eye to the extent 
to which there may be regulatory provisions that affect our ability 
to continue 

Mr. Chaffetz. I am not an attorney, by the way, Mr. Chairman. 
I just want to know for the record. If you have got one of those hon- 
orary degrees you are handing out let me know, though. That 
would be great. 

Mr. Conyers. Well, I am sure the law schools are already decid- 
ing among themselves which ones will confer you with an honor by 
next summer. 

Mr. Chaffetz. Thank you. 

To continue on, Mr. Shelanski, if the FTC and the Department 
of Justice are given different substantive legal standards for bring- 
ing antitrust cases how would you deal with all the private class 
action cases that would want to follow in their wake? Would trial 
bar lawyers, class actions, triple damages be allowed to piggyback 
on the government cases? How is that going to work? 

Mr. Shelanski. Well, that is obviously going to be an extremely 
important area for policy. And to the extent that what the Supreme 
Court was primarily concerned about were what has been called 
the toxic combination of triple damages and class action — how to 
preserve the good aspects of antitrust without the high error costs, 
where — and not all such cases are inappropriate, I want to be very 
clear about that; but those that are have to be prevented from fol- 
lowing on the heels. 

I would make two remarks about that, though. One is that when 
the public agencies win a case that demonstrates that there is 
merit to the claim of anticompetitive conduct, and so to the extent 
that a firm may have further civil damages that flow from proven 
anticompetitive conduct, that is what the antitrust laws are there 
to prevent and to compensate the damage of plaintiffs for. 

But I would also add that where the Federal agencies enforce 
there may be ways for them to resolve claims without precedential 
effects. The Federal Trade Commission Act brings all of its com- 
petition law cases technically under Section 5 — that is of not the 
Sherman Act, not the Clayton Act, but the Federal Trade Commis- 
sion Act. It does not provide for private rights of — automatic pri- 
vate rights of action. It does not provide for triple damages; and 
which also provides, under the Supreme Court’s very decision in a 
number of other cases for — antitrust law, but clearer that private 
plaintiffs can follow on with those actions. 
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Mr. Chaffetz. Let me continue on here regarding Trinko here. 
You argued that “The Second Circuit’s erroneous construction of 
Section 2 would fundamentally transform the Sherman Act so as 
to require monopolists to pull their competitive punches, assist 
their competitors, convert themselves from retailers into whole- 
salers, and share monopoly profits on demand.” Are you repudi- 
ating your earlier findings in the Supreme Court, and why, and 
what has changed? 

Mr. Shelanski. Okay, I just want to he clear — I am not sure I 
wrote those words 

Mr. Chaffetz. Okay, assuming that it is not a quote, but gen- 
erally the spirit of what I said there — I am happy to repeat it, but 
I believe I am pulling from a direct quote here that was in the 
brief, at least 

Mr. Shelanski. Okay. Okay. I thought you were quoting the tes- 
timony. I am sorry. 

Mr. Chaffetz. My apologies. From the brief 

Mr. Shelanski. The public antitrust agencies are just as con- 
cerned with sound antitrust enforcement as the Supreme Court is, 
and the public agencies would, I think — what they were expressing 
in that brief — and I want to be clear that I was neither an author 
of the brief nor am I authorized to speak on behalf of those that 
were — ^but my personal interpretation of what was written in that 
brief was a concern that refusals-to-deal not be too automatically 
punished because, as Mr. Thorne has argued, when you have suc- 
cessfully developed a product and successfully innovated in an area 
there should — it would be harmful, as the FTC has often stated, for 
American consumers if you automatically had to turn over that in- 
novation, that invention, that product to a rival. That could harm 
competition rather than help competition. 

And I think what was being expressed in the brief was a concern 
that we not have a rule that, as we were talking about pendulums, 
that goes too far in telling successful innovators that as successful 
competitors you have to confer your advantage on your rivals. As 
Justice Scalia said in the Trinko case, that could harm competition, 
not help it, and I don’t think we disagree with that. 

The question is, as my colleague. Professor Lemley said, where 
that pendulum is set. The Court may have gone too far in Trinko. 

Mr. Chaffetz. Thank you, Mr. Chair. 

Mr. Johnson. Thank you. 

Next we will hear from Mr. Polls with questions. 

Mr. POLIS. I join my colleague from Utah as a non-attorney on 
the Committee. A basic question maybe one of you can help me 
with is the concept — legal term — regulated industry binary and 
clear, or is it a continuum of what a regulated industry is or isn’t? 

Mr. Lemley. I think the answer is it is clearly — it is a continuum 
and that is a significant part of the problem. In some sense all in- 
dustries are regulated, they are all subject to health and welfare 
regulation, environmental oversight and that sort of thing, and so 
one of the worries is that if we defer in — if antitrust law defers to 
any area in which there is regulation in the modern economy that 
may be almost on to everyone. Now, obviously some industries are 
more heavily regulated 
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Mr. PoLis. If we take an example — if we can comment on the 
publishing industry as an example. This would be an industry that 
has some regulation, especially regarding, you know, sale of books 
and pricing and so forth that could be viewed within the antitrust 
realm. Is that one that falls somewhere on the continuum be- 
tween — if anybody is familiar already with that industry — ^between 
regulated and unre^lated? 

Mr. Lemley. I think it is probably a less regulated industry than 
most, but — and it is certainly the case that we wouldn’t want anti- 
trust to step away from actions in the book publishing industry. 
There were, in the last 10 years, significant antitrust cases brought 
against price-fixing behavior among publishers, and we don’t want 
to give cover to antitrust violations as private defendant have 
sometimes suggested in other industries merely because there is a 
regulatory component. 

Mr. PoLis. And some of the regulated industries on that end are, 
in fact, regulated for other reasons, and indeed, for primary rea- 
sons unrelated to competition policies. Is that correct as well? 

Mr. Lemley. Absolutely. Absolutely. 

Mr. POLIS. Do you have any examples of that you can give, what 
you might consider a regulated industry where the primary thrust 
of the regulatory structure is not necessarily around the same 
types of concerns that antitrust law address? 

Mr. Lemley. Well, I mean, so I think one example is securities 
regulation, right, where our interests are in — they are in some 
sense bound up with the working of the marketplace, but they are 
not with competition in the same sense antitrust law thinks about 
it. But environmental regulation obviously fits into that category as 
well. If we are restricting the way in which you run a coal mine 
we are not doing it in order to encourage competition; we are doing 
it because we are worried about the environmental con- 
sequences — 

Mr. POLIS. And in your opinion there is not any legislative legal 
language in the regulatory structure that is created for many of 
these regulated industries that specifically was designed by Con- 
gress to exempt them from antitrust? 

Mr. Lemley. I think that is right, and I think that is right pre- 
cisely because the assumption, until 6 or 7 years ago, was that we 
didn’t need legislative language to solve this problem because 
courts wouldn’t impliedly repeal the antitrust laws merely because 
there was regulation. And it is that assumption that has been 
called into question. 

Mr. PoLis. Right. So an answer — a legislative answer — could 
take two forms. One would be modifying the Antitrust Act to ex- 
plicitly not exempt regulated industries; the others would be to 
amend the relevant regulations for the respective industries to 
make it clear that nothing contained in those acts exempt them 
from antitrust. 

Mr. Lemley. Right. And I will just mention in the latter category 
that there are an awful lot of regulations out there. The former 
seems the simpler approach. 

Mr. POLIS. I should ask, clearly the former is the simpler ap- 
proach, also, perhaps, you know, difficult — so would it, in fact, be 
legally constructive going forward when we look at industry regula- 
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tion to include boilerplate language not exempting them from anti- 
trust, or could that be taken as a point of evidence that, in fact, 
the ones that don’t contain that language it wasn’t contemplated? 
Would you recommend that — would you consider recommending 
that course of action to us going forward in the industries who reg- 
ulate? 

Mr. Lemley. So I think it is a worry, right, because one of the 
cannons of construction the courts use is, “Well, you said it here, 
you didn’t say it here, so in the second category you must not have 
meant it to apply,” which is why I think that the general approach 
within the antitrust laws is the proper one. 

Mr. POLIS. Yes. Thank you. Just as a — and this would obvi- 
ously — the counterargument would be as a reaction to a precedent 
that didn’t exist when the other laws were set up. You are correct, 
obviously, legislatively in terms of opening up all the various indus- 
tries that are regulated not the most likely political occurrence. But 
certainly going forward, absent an ability to modify the Antitrust 
Act itself, it certainly is a possibility that we could explore at the 
same time as we started to explore a clarification within the Anti- 
trust Act. 

I appreciate your answers and I yield back. 

Mr. Johnson. Thank you, Mr. Polls. 

Next, Mr. Goodlatte? 

Mr. Goodlatte. Well, thank you, Mr. Chairman. I appreciate 
your holding this hearing and I appreciate this very interesting dis- 
cussion by our panelists. 

To follow up on the comments of the gentleman from Colorado, 
you could also take it a step further and in writing revisions to our 
antitrust laws say that when those laws are applied under cir- 
cumstances specified in the law they would supersede the regu- 
latory effect. 

My concern here is this: I am very much a supporter of our anti- 
trust laws, and I do not think we apply them as often as we should, 
and I share some of the concerns that have been expressed here. 
But quite frankly, I think antitrust has a more positive effect on 
our economy when it tells an entity, you can’t do a certain thing 
because of its anticompetitive effect. But that still incentivizes that 
business to find a different way to deliver those services to their 
customers that they were told they couldn’t deliver in that fashion 
because it had an unfair effect on their competition. Whereas with 
regulation my fear is that the regulatory process is, you will do this 
but you will do it this specific way, and that often has a very nega- 
tive impact upon the incentive of businesses to be innovative in 
their process. So the clashing of those two ideas here is one that 
I respect, quite frankly, the Court’s concerns. 

And Professor Lemley, let me ask you in that regard: You are 
talking about reversing the presumption. Help me juxtapose that 
with the Supreme Court’s decision in Credit Suisse in which they 
have set forth this four-factor test which seems to me would put 
some burden on the defendant in those cases to first say, hey, there 
are regulations here, number one. Number two, the regulatory 
agency, whether it is FTC or somebody else, is indeed exercising 
their authority under those regulatory powers. Thirdly, that there 
would be a conflict that would exist between those regulations and 
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the exercise of the antitrust decision. And then finally, whether the 
practices would be subject to conflicting requirements lie within the 
heart of the securities laws. Obviously this decision could well be 
read to only apply to the securities industry. 

But that seems to be a pretty good test. What is your response 
to that? 

Mr. Lemley. Well, so I think my first response is that test in 
the — articulated in the abstract is not a bad test. As applied in the 
actual Credit Suisse case it didn’t work because the very conduct — 
the conduct that was in question, I think, was pretty clearly anti- 
competitive, and the regulatory decision to which the Court chose 
to defer was not an affirmative decision to require the conduct or 
even to bless the conduct; it was merely regulatory in action, the 
fact that the FCC hadn’t brought an action against this particular 
conduct. 

Mr. Goodlatte. So good test but bad decision? 

Mr. Lemley. Yes, I think that is right. 

Now, so I think the — so my worry, then, is, you know, what is 
the — how are lower courts who are reading this decision as applied 
in this context going to take terms like, “Is there a conflict between 
the two?” If there is a real conflict — if the regulation affirmatively 
says you have to do it this way — then yes, you shouldn’t hold peo- 
ple liable for violating the antitrust laws for doing what the regu- 
lators told them they had to do. That would be unfair. 

I agree with you, on the other hand, that if we have a choice be- 
tween and antitrust regime that says, don’t engage in anticompeti- 
tive conduct but feel free to compete otherwise, we are better off 
choosing that over a regulatory system that tells people how they 
have to compete. And so my instinct would be to say we ought to 
limit the circumstances in which we think there is a real conflict 
between regulation and the antitrust laws as much as possible. 

Mr. Goodlatte. How does your “reversing the presumption” dif- 
fer from this test? I mean, what would you add to that or how 
would you differ from that in terms of attempting to reinstate some 
antitrust authority here without creating too many of these con- 
flicts between the antitrust enforcement and regulatory enforce- 
ment? 

Mr. Lemley. Well, I think the focus should, in fact, be on con- 
flict. That is, I think if we simply had a rule that said, the anti- 
trust laws apply here, they haven’t been repealed, they can none- 
theless — they should nonetheless be — antitrust should defer to ac- 
tual actions by the regulators and they ought to defer in cir- 
cumstances in which there really is a conflict so that the behavior 
by the defendant is compelled by the regulators and so it can’t be 
an antitrust violation as a result. You can’t put a private company 
in the position of having to violate one law or the other. 

But short of that, if the government hasn’t acted and if the gov- 
ernment’s regulatory scheme doesn’t put people in the position that 
they are going to run afoul of one regime or the other, unless there 
is an express immunity that Congress has adopted, I don’t think 
the courts should be creating one by implication. 

Mr. Goodlatte. Mr. Chairman, my time is expired. I wonder if 
I might ask Mr. Thorne if he — I know he didn’t profess to be an 
expert on the Credit Suisse decision, but he might visualize how 
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this discussion that we have just had might impact his company 
and his point of view about this. 

Mr. Thorne. Well, my company is probably not affected by Cred- 
it Suisse because in 

Mr. Goodlatte. You are not in the securities industry, but 

Mr. Thorne. The telecom statute has a very strong, explicit sav- 
ings clause, so antitrust is fully preserved for telecom. But, you 
know, I have read the Credit Suisse decision. I noticed how deeply 
context-specific it was. It didn’t seem like a blanket rule was going 
to work. It was something that depended on the rules, depended 
on the facts. 

The Securities Exchange Commission there was an advocate for 
immunity. The Justice Department came in on the other side and 
said, no, we think we have got a way to make antitrust work de- 
spite your concerns about needing all the cooperation of the firms 
to aggregate capital. So it sounds like something where you would 
want the advice of the SEC in crafting something that will change 
how the SEC-related rules were immunizing against antitrust con- 
duct. 

Mr. Goodlatte. And if I might also ask Mr. Shelanski to talk 
about that very point, you had a conflict between two government 
agencies — not yours, but the SEC and the Justice Department — the 
court of appeals, the Department of Justice, and the SEC had de- 
cidedly different positions on the question of whether security law 
is preemptive in the antitrust laws. Can you explain the position 
that the agencies took before the Supreme Court and the extent to 
which the Court adopted the government’s position? Would the 
FTC take the same position today? 

Mr. Shelanski. I can’t speak to whether the FCC would take the 
same position today 

Mr. Goodlatte. I said the FTC. 

Mr. Shelanski. Oh, the FTC. I think that our position would be 
very much along the — I can’t speak for the agency, but our testi- 
mony today suggests that our testimony would be very much along 
the lines, or our position would be very much along the lines of the 
position that the Department of Justice took. 

We as a public agency can make a reasoned judgment about 
whether the conduct we are attacking is reached or not by regula- 
tion and whether or not we can frame the issue crisply enough that 
a court can separate the antitrust conduct from regulated conduct. 

There is a profound irony that the Credit Suisse court did not ad- 
dress. The very courts that they are saying are incapable of avoid- 
ing confusion between the securities laws and separate non-regu- 
lated antitrust conduct are the same courts they are saying will 
have to apply the four-part test whenever a conflict comes up. I 
find that to be a little bit strange. 

And just to address your other point, I agree fully that fixed 
rules that say you must do something in a particular way are less 
desirable than more targeted and more flexible antitrust enforce- 
ment. There is a risk after Credit Suisse and after Trinko that reg- 
ulatory agencies will feel they have to be more rather than less ag- 
gressive because of fear that antitrust cannot play its backup role. 
That was a concern of the Justice Department in the Credit Suisse 
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case and I think it is a concern that we at the commission would 
have today. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Johnson. Thank you. 

I have one additional question. What is the cumulative effect on 
public and private enforcement of antitrust laws of the Supreme 
Court’s decisions in Trinko and Credit Suisse? What is the cumu- 
lative effect? 

And I would like to get a response from you all. 

Mr. Shelanski. Well, I will begin with addressing the public en- 
forcement side of your question and I will try to say a word about 
private enforcement as well. Certainly at the FTC we do a substan- 
tial amount of enforcement in regulated industries — health care 
and electricity, just to name two, would be a couple of areas 

We have to think very carefully in our enforcement decisions 
going forward about whether or not we will, in a given case, run 
into a Credit Suisse or a Trinko problem, so it certainly imposes 
a burden and a litigation of risk on the agency. And as I said in 
response to Mr. Chaffetz, this is something that is, going forward, 
going to be a serious concern for us in health care, energy, other 
industries. 

On private enforcement, the only thing I can say is it must — I 
think both of these cases will, over time, and perhaps have already, 
although we can’t observe cases that have soon happened because 
counsel said we can’t bring the case, but I would imagine that it 
is a — the effects have been to reduce private enforcement. 

Mr. Thorne. Mr. Chairman, as a private enforcer, Trinko and 
Credit Suisse have not cooled our ardor at all in seeking to fully 
enforce the antitrust laws. As I mentioned in my written testi- 
mony, after Trinko we brought a case in a highly regulated indus- 
try. We felt no deterrent from the Trinko decision. We think Trinko 
lines up squarely with the prior precedents and didn’t change any- 
thing. 

And again, I am not an expert, but as I read Credit Suisse that 
is a case that is specific to the SEC context, and I don’t see that 
precluding private enforcement. And if you look at the good work 
that the Justice Department and the FTC have done in this Ad- 
ministration so far I don’t see these cases cooling their ardor at all 
either. 

Mr. Johnson. Thank you, Mr. Thorne. Very careful analysis. 

Professor? 

Mr. Lemley. I think the cases have emboldened the companies 
that are regulated to look for ways that they can game the system, 
because if they can engage in conduct that is within or find shelter 
in regulation they are more confident that they will escape anti- 
trust scrutiny, and I think that is a bad thing. 

Mr. Cooper. That is my concern and I have expressed it al- 
ready — the dynamic of establishing the principle that if you never 
deal you never have to deal. In industries where we have deeply 
interconnected networks and essential facilities is leading us to a 
place where you get people with the ability to really frustrate the 
entry of competition. 

Mr. Johnson. Thank you. 
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And are there any other questions from Members of the Com- 
mittee? 

With that, I will conclude this hearing. I would like to thank all 
of the witnesses for their testimony, and without objection Mem- 
bers will have 5 legislative days to submit any additional written 
questions which we will forward to the witnesses and ask that you 
answer as promptly as you can to made a part — to be made a part 
of the record. Without objection the record will remain open for 5 
legislative days for the submission of any other additional mate- 
rials. 

Today’s hearing has raised troubling questions regarding the Su- 
preme Court’s attitude toward antitrust laws and the ability of the 
lower courts to enforce them. I remain concerned that this is part 
of a larger disregard held by this Court toward the will of Con- 
gress. 

And with that, this hearing of the Subcommittee on Courts and 
Competition Policy is adjourned. 

[M^ereupon, at 11:48 a.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Howard Coble, a Representative in 

Congress from the State of North Carolina, and Ranking Member, Sub- 
committee ON Courts and Competition Policy 

Mr. Chairman, thank you for calling this hearing of the Courts and Competition 
Policy Subcommittee. 

Today’s hearing could have profound implications for the jurisdiction of this sub- 
committee. It deals with two Supreme Court cases that, if the critics are correct, 
could severely limit the reach of antitrust laws in regulated industries. 

I am of two minds on today’s hearing. On the one hand, I am a strong supporter 
of our federal antitrust laws. They are critical to ensuring that customers receive 
the benefits of competition, namely, lower prices and greater choices. 

So, to the extent that these decisions can be read as blanket exemptions from the 
antitrust laws, I am skeptical of their reach. 

On the other hand, I am wary of over-regulating businesses or, what is worse, 
giving businesses conflicting regulatory demands. 

So, to the extent that these decisions can be read as merely clarifying the regu- 
latory burden borne by businesses, I am supportive. 

The fact that these decisions can be read two different ways really complicates 
matters. For example, is Trinko merely a limit on the extent that antitrust law can 
compel a dominant firm to deal with its rivals? Or is it a blanket antitrust exemp- 
tion for the telecommunications industry, despite an antitrust savings clause in the 
1996 Telecommunications Act? 

These are very complicated and weighty issues in antitrust law and I am glad 
that we have such a diverse panel of experts to help us understand the reach of 
these decisions. 

These questions are hardly just academic. Currently, Members of both the House 
and Senate are meeting to reconcile the financial services regulatory bill. Both 
versions of that legislation contain antitrust savings clauses. Depending on what we 
learn here today, we may need to revisit that language to ensure that courts will 
honor Congressional intent with respect to the role that antitrust will play in the 
financial services industry going forward. 

With that, I look forward to hearing from all of our witnesses on this important 
topic. 

I yield back the balance of my time. 
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